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LECTUBE I. , 

THE SEA, TERRITOJEIIAL WATERS, BAYS, GULFS AND 

ESTUARIES. 

tntrod^tion — Bigbts of littoral states over bays, g^lfs, estuaries, territorial waters and the 
main oc^an — Bespeotiye provinces of mnnicipal and international law as regards rights 
over waters — Under Roman law, sea common to all — In ancient times, sea open to universal 
depredation — In later ages exclusive sof ereignty over several portions of the high seas 
, claimed by different states — Reason assigned by Grotius for the doctrine of freedom of the 
aeaa — By Puffen^orf — By Bynkevahoek — By Vattel — Main ocean common to all nations for 
^lavigation and fishery — Exclusive rights of navig^tiqp and fishery acquirable by treaty — 
Boiptrine of exterritoriality of ships — Distinction between the immunities of private and 
public vessels in ports and territorial waters of foreign states — Bed of the sea common 
to all — Portions of bed of the sea prescriptible — I. Extent of ' territorial water ' — Reasons 
fit appropriation of adjoiningtseas — Bynkershook first to suggest range of cannon-shot 
froto shore as linij^^Three miles from shore, the limit of ' territorial water * according 
to modem intemara^^l law— Ambiguity of the expression ' territorial water ' — II. Sover- 
eignty and dominion of a littoral state over its territorial water — Summary of the pur^ 
poses for which such sovereignty and dominion may be exeroiBed — Sovereignty and 
dominion of England over the narrow seas — Selden's opinion — Lord Hale's doctrine — 
(a) Nature of sovereignity over territorial water — Jurisdiction over foreigpi ships in such 
water now regulated by various treaties between England and other states — Nature 
• of these treaties— 17 and 18 .Vict. c. l04^Rolet v. The Queen—The Leda— General 
Iron Screw Colliery Co, v. Schurmanna — Jurisdiction of British Courts over foreigners 
in foreign ships in territorial water of Great Britain — Discussion of cogn&te topics by 
Oourts in India — Bfig. v. Irvine — Beg, v. Elmetone — Reg. v. Kastya Rama — 87 and 88 Vict. 
0. 27,*Gourts* (Colonial) Jurisdiction Act — Effect of that statute on some of the Indian 
oases — The ' Franconia * case — 41 and 42 Vict. c. 73, Territorial Waters Jurisdiction Act 
— ^Jurisdiction over offences committed by one foreigner upon another on board foreign 
ships passing through territorial water — (6) Nature of dqpiinion over territorial water — 
Open to peaceful navigation by all nations, but adjoining littoral %tate exclusive owner of 
fishery— Reasons g^enerally adduced for asserting ownership over the bed of territorial water 
— Reasons assigned by Lord Hale — Dicta in Blv/ndell v. Catterall, King v. Lord Tarhorough, 
and Beneet t. Pipon infiuenced by the old doctrine of the narrow seas — Oammell t. 
CommiseioTiers of Woods and Forests— Whitstable Free Fishers v. GanX— Award of Bir 
John Patteson and the Cornwall Submarine Mines Act (21 and 22 Yict. c. 109) as to owner- 
ship of mines beyond low-water mark of Duchy of Cornwall — Law in India as to owner- 
ship qL^ed of territorial water — Observations in Beg. v. Kastya Rama — Bahun Mayacha 
T. Kagu 5/iraviic/M— These observations need reoonaideration— Littoral states entitled, 

1 ^^ 
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for maintaining lighthouses &o.f to levy tolls on vessels passing tlirongh or casting tjuAsm 
in territorial water — Snch tolls not leviable without quid pro quo — III. Bays, g^ulfs and 
aiAes — Test for determining their territorial character — King's Chambers, ^hat — Beg 
Cunningham — Observations by the Privy Council with regard to Conception Bay on the 
of Newfoundland — Test deducible from the cases — Territorial bays, &(f. subject to 
municipal law Of adjoining state — Ownership of the soil of their bed — In England 
of distriotus maris alienable by Crown before 1 Anne, c. 7 subject to iuB publicom— ! 
India alienable by Government, probably, without any such restriction. 

Befose I proceed to deal with the immediate fiabject of the presei 
course of lectures, namely, the principles and the rifles of law wbi 
regulate the rights of riparian and littoral propi'ietor3 in streams, riT( 
and arms of the sea, I shall endeavour to give you a short sketch oi thi 
interesting, though somewhat difficult, branch of law which relates to 
rights of littoral states over bays, gulfsi; estuaries, territorial waters 
the main ocean. • * 

Some acquaintance with this subject, if not indispensable to tl 

• • • 

student or the practical lawyer fn this country, may yet perhaps ^be 
occasional utility to both. Questions, though no doubt in some 
instances only, have been raised and discuss^^d in the Courts in Indii 
which, however, ultimately depend for their solution upon the na^e 
the rights of littoral states over their adjoining seaboard. 

It is at the present day a fundamental postulate of internatioi 
jurisprudence, — whatever the history of the past stages of the doctri 
may be,^ — that the sovereignty of a state is territorial, that a nation 
not by its laws directly bind property which is beyond the limits of i| 
territory, nor directly control persons who are not resident therein.* 
follows as a necessary consequence from this that, the municipal law of 
state is competent to deal with the riparian and littoral rights of its sal 
jects over such waters alone as are encompassed by its own territorij 
bounds ; while an investigation of the rights of the various maritii 
states over those waters that are outside their respective territorial lii 
falls within the domain*of international law. But though the respectil 
provinces of municipal and international law with regard to rights ovj 
waters may thus seem to be sharply defined and exclusive of one anothi 

1 Maine's Afioient Law (4th ed.), 101—112. 

8 Rodenburg, De Statutis, 1. 1. c. 3. § 1 j Wheaton's Int. Law (Boyd's 2nd ed.), 105— 106; 
1 Phillimore's Int. Law (3rd ed.), 216 j § 145 j 1 Kent's Comm., § 457; 1 Twiss'a Law' of 
Nations (2nd ed.), 268 ; § 168 ; Story's Conflict of Laws, § 539 ; Hall's Int. ^jj^^ (Srd ed.), 
50—55 ; § 10 i Maine's Lect« on Int. Law, 56. 
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the consensus of civilized i^ations, which forms the main basis of modern 
international law, has appropriated to every littoral state a zone gf the 
Mgh sea, known as its * territorial water/ where the municipal law of 
that state a9 well as international law have concurrent operation. 

, The Main Ocean. — Before I enter into the subject of territorial 
water,* which, on account of its ever-increasing practical importance, 
demands a much larger share of your attention, I propose to make a few 
remarks with regard to- the f ighte of states, whether littoral or . not, over 
such parts of thg open sea as fall within the exclusive operation of inter- 

^national law. 

xhe ^man Institutional writers laid down that, by the law of nature, 
the sea was common to all : Et quidem. naturali iure communia sunt 
omnium haec, aer et aqua proftuens et mare et per hoc littora maris.^ 

^Btffetences of opinion prevailed among the •ancient commentators as 
to the precise signification to be attached to the expression * res com- 
munes ' ; some maintained, not perhaps ifrithout considerable plausibility, 
that the community denoted Dy it was intended to be confined te the 
Boman people, but the moye approved and generally accepted view was 
that it extended to mankind in general.^ 

This doctrine of community of the sea, enunciated in the writ- 
ings of the jurisconsults, is undeniably the source to which its coun- 

kterpart in modern international law may ultimately be traced, but it may 
perhaps be given to doubt, whether that doctrine, in its inception, was 
not a mere speculative tenet of the Roman lawyers, deduced from the 
vague principles of a supposed law of nature, rather than a description 
of the actual condition of the sea in those primitive ages. Indeed, Sir 
Henry Maine has hazarded the opinion that, the sea at first was common 
only in the sense of being universally open to depredation.^ 

In later times, however, nations and states, tempted by the supre- 
macy of their power, and the magnitude of their maritime resources, 
but actuated principally by a beneficent desire to md the seas of pirates 
and filibusterers, advanced unbounded claims to the sovereignty and 
dominion of several portions of the high seas. Spain and Portugal, at 
different epochs, claimed exclusive right, founded upon the titles of 

. 1 Inst, i 1. 1 5 Dig. I 8. 2. 1. 
« Noodt, Probabilia Inns, 1. 1. cc. 7, 8; Grotiua, de lur. Bell, et Pac. lib. u. c. 3, § 9, 1 
(cf. Barbey^'s note 5). Cf. Dig. xliii. 8. 3, 1 j J. Voet. Comm. ad Pand. lib. i. t. 8. § 2. 
3 Maine's Lect. on Int. Law, 76. 
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previous discovery, and Papal grants, to the navigation, commerce and 
fishesies of the Atlantic and Pacific Oceans.^ England asserted the right 
of sovereignty over the so-called British Seas.^ Venice laici claim to 
the Adriatic, Genoa to the Lignrian sea, and Denmark tof a portion of 
the North sea.^ But these extravagant pretensions, always unfoondr 
ed, long since gave way to the influence of reason and common sensei 
Grotius, Fuffendorf, Bynkershoek and Vattel, and the succeeding pabli- 
cists all uniformly asserted the absolute freedom of the high seas. 
Grotius, the most authoritative of the founders of international law, and 
probably the most reverenced of all the writers on the subject, main- 
tained the doctrine on the ground that the sea like the air is sojimmense, 
that it is sufficient for the purposes of all mankind.^ Puffendorf, his 
disciple, rested his opinion on the grotd^id that the exclusive dominion of 

1 1 Phillimore's Int. Law (3rd ed.)i 247 ; Wheaton's Int. Law (Bo7d'»2nd ed.), 221 ; § 166 ;*! 
Hairs Int. Law (3rd ed.), 141 r § 40. ^ . ' 

S Selden in hia Mare Olansnm asserted tli6 sove^eigntj of tHe King of Englaivl as far 
as the shores of Norway. See Hargraye's notes to Go. Litt. 107 &., which is a eammarj 
of the 1 oh. 2nd Book of Selden's Mare Clansnm Lord ^ale supports Selden in his treatise 
De lure Maris, p. 1, c. 4j Hargraye's Law Tracts, 10^<* where he sajs :— '' The narrefW sea, 
adjoining to the coast of England is part of the waste and demesne^and dominioiH of the 
King of England, whether it be within the body of anj county or not. This is abundantlji 
proyed by that learned treatise of Master Selden called Mare Clausnm ; and therefore I shafi 
say nothing thereon, but refer the reader there. In this sea the King of England hatitf 
a double right, via,, a right of jurisdiction which he ordinarily ezeroifleth by his admiral, and 
a right of propriety or ownership." 

The British seas, sometimes called the Four Seas are those which encompass the ooaits 
of England, Scotland and Ireland. They are~l. The Atlantic, which washes the westos 
shore of Ireland, and which comprises, as it were, by way of subdiyision, the Irish Sea v > 
St. Qeorge's Channel, and the Scottish Sea to the north-west ; 2, The North Sea on the coaii ' 
of Scotland ; 8, The German Ocean on the ea^t ; and 4, The British Channel on the sontb. i 
Co. Litt., 107a, note 7. The jurisdiction of the King as lord and soyereign of the sea, has 
been defined, with respecl to the Channel, to extend between England and France, and io 
the middle of the sea between England and Spain. Sir John Constable's case, 8 Leon. 73; 
6 Com. Dig. 102. With respect to the VT'estem and Northern Oceans, there was said to be 
more uncertainty as to the limits of ' British dominion. Selden contended for the f ollefl^ 
exercise of dominion oyer the British Seas, both as to the passage through and fishing in 
them ; while Sir Philip Medows suggested more confined rights, as to exclude all foreign ships 
of war from passing upon any of the seas of England without special license, to haye the 
sole marine jurisdiction within those seas, and also an appropriate fishery. Woolryoh cm 
Waters, (2nd ed.), 5. 

8 Bynker^oek, Dissertatio de Dominio Maris, cc. 4, 6, 6, A 7 -, Craig's Ins Feadato 
lib. i. 1. 15. § 10 ; Hall's Inti Law (drd ed.), 189-140; § 40 ; Reg. v. Keyn, 2 Ex. 5^74, 175. 

« De lur. Bell, et Pac. Ub. ii. c. 2. § 8, 1. 
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the sea bj any single nation is not only unprofitable, but also manifestly 
unjust.^ Bjnkershoek, however, placed the doctrine upon a firm^ and 
vmore practical basis. He affirmed it upon the ground that the sea is 
incapable <rf continuous occupation and insusceptible of permanent 
appropriation.^. But Vattel supported the doctrine upon all these three 
grounds, and also upon a fourth, namely, that the use of the sea is inno- 
cuous, that he who navigates or fishes in the open sea, does injury to no 
one.* 

• Whatever be the reasons upon which the rule ought really to rest, 
it is perhaps immaterial for us at the present day to enquire. It may 
be siSely laid down as an unquestionable proposition of modern inter- 
national jurisprudence that the main ocean for the purposes of navi- 
gation and fishery — probably th^only uses which the main ocean admits 

^of-^hi common to all the nations.^ The subjects of all nations meet 
there, in time *of peace, on^a footing of entire equality and indepen- 
dence. • 

It is possible, however, that a state may acquire exclusive rights of 
navigation and fishing over4>or^ions of the open sea as against another 
state, by virtue of the specifec provisions of a treaty.^ 

A ship navigating the main ocean remains subject to the jurisdic- 
tion of the state whose flagf' it carries. This is called the exterritoriality 

^ of shipsy a doctrine by which the dominion of a state is artificially 
extended over its ships in the high sea in order that it may exercise 
jurisdiction over them.* By some writers on international law a ship 
* 

1 Be Inr. Nat. et Gtent. lib. iy. o. 5. § 9. 

' Dissertatio do Dominio MariB, o. 8. Totnm, qna patet, mare non minns inre natnrali 
cedebat oocnpanti, qnaHi terra qnSDyiSi aat terrse mare proximam. Sed difficilior occnpatio, 
diffioilima possessio; utraque tamen neoessaria ad asserendam domimami inre videlicet 
gentium. 

& Law of Nations, Bk. i. c. 23. § 281. 

^ Wlieaton's Int. Law (Boyd's 2nd ed.), 261 ; § 187 ad fin ; 1 Phillimore's Int. Law (8rd 
ed.), 247-24i8 j § 172 ; 1 Twiss' Law of Nations (2nd ed), 284 $ § 172 ; Kent's Int. Law (Abdy's 
ed.), 97 ; Maine's Lect. on Int. Law, 78. 

B Grotins, de Inr. Bell, et Pac. lib. ii. c. 3. § 15, 1 ft 2 ; YattePs Law of Nations, Bk. i. 
c. 23. § 284; Wheaton's Int. Law (Boyd's 2nd ed.), 250-251 ; § 186 ad fin. 

^ Orotiiis, de lor. Bell, et Pao. lib. ii. o. 8. § 13 ; Yattel's Law of Nations, Bk. i. o. 19. 
§216; Wheaton's Int. Law (Lawrence's 2nd ed.), 208, Pt. ii. c. 2. § 10; Kent's Int. Law 
(Abdy's ed.), 97-98. Hall's Int. Law (3rd ed.) 245 ; § 76. This right of jurisdiction of a state 
is really ^i^nded npon its ownership of the ship as property in a place where no local 
joriadiotion exists, HalFs Int. Law (3rd ed.), 250 ; § 77. 
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• 

on the ocean is regarded as a floating portion of the territoriby of the 
state^to which it belongs. But this, after all, is a mere metaphor, and too 
much care cannot be taken when it is made the starting point ft» 
new inferences. If the figure represented accurately the intemational j 
status of the ship, one consequence of it would be that«he ought i^be 
inviolable at all times and under all circumstances, but we know it 
to be an admitted principle of international law that in time of war 
she can be seized and condemned by belligerent states for carriage of 
contraband or breach of blockade.^ However that may be, it is certsin 
that all persons on board a vessel in the main occean, whether subjects^ 
or foreigners, are bound to obey the law of the state whose nag it 
sails under, as though they were actually on its territory on land.* 
When a private ship enters the port or\. (what I shall presently define) 
the territorial water of another independent state, it becomes* sirb-^ 
ject, in the one case absolutely, and in the &ther for some purposes only, 
to the jurisdiction, and consequtotly to the municipal law, of that state.' 
But ships of war or other public vessels enjoy absolute immunity from 
the jurisdiction of foreign states even whi^n they lie in the harbours 
or territorial waters of such states.* 

If, as I stated just now, the high sea is common to all nations for 
navigation and fishery, it is evident that the soil of its bed cannot be 
the exclusive property of any single state, except, however, in those rar 
cases where a portion of it has been beneficially occupied for a sufficient 

1 Hairs Int. Law (3rd ed.), 244-249; § 76 ; Maine's Leot. on Int. Law, 86. 

a 1 Twifls* Law of Nations (2nd ed.), 285-286 j § 173. Cf . Judgment of Sir Bobert 
Phillimore in Beg. v. Keyn, 2 Ex. D. 63. 

8 Wheaton's Int. Law (Boyd's 2nd ed.), 182 § 101 j 1 Twiss' Law of Nations (2nd ed.j, 
272-273 ; § 166. ; HaU's Int. Law, (3rd ed.), 199-200 ; § 58. 

* Wlieaton's Int. Law (Boyd's 2nd ed.), 132—133, § 101 j 1 Twiss' Law of Nations (2nd ed.), 
272} §165; Kent's Int. Law (Abd/s 2nd ed.), 370; Hall's Int. Law (3rd ed.), 191— 196 i 
§ 56 ; Maine's Lect. on Int. Law, 91. 

The Charhieh, L. B. 4 Adm«& Eccl. 59. 

The Constitution, 4 !•. D., 39. 

The Parlem&nt Beige, 4 P. D., 129 ; 5 P. D., 197. 

With regard to aots committed on board a public ressel, a distinction is drawn between 
those that begin and end on board the yessel, the consequences thereof taking no eifecfc ex* 
temally to her, &nd those that being done on board the vessel result in consequences external 
to her. In the one case, the jurisdiction of the state to which the vessel belongs, is exdnsive. 
In the other, the state whese territorial laws are infringed must as a rule apply for redress 
to the government of the country to which the vessel belongs, the latter being alo^<^competent 
to punish the offender, except in very extreme cases. 
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length of time by s^j one state to give it a prescriptive right to that 
portion by the acquiescence of other states.^ • 

• 1. Extent of territorial water : — Let ns next consider the extent of 
the territorial water of a state and the nature of the sovereignty and 
dominion which that state is entitled to exercise over it. 

Fijrst^ then, as to the extent of this territorial water. The chief 
reasons which have influenced the publicists from the earliest times 
in denying to any state exclusive dominion and sovereignty over the 
main ocean, cease to be applicable when we come to consider the 
nature of those parts of it which adjoin the coasts of any maritime 
state.' In the vicinity of the coasts of some maritime states are to 
be found coral, amber, pearl, sea- weed, shell-fish, &c. in the open 

*8ea. * However bounteous the ^ts of nature might be, these sea- 
proditcts would soon be exhausted, if all the nations of the earth 
were permitted 'to appropri^kte them indiscriminately,* while it would 

' be 'neither unjust nor unprofitable to ^llow the exclusive appropria- 
tion of such products by fhose states on whose borders they are 
found.^ Indeed to allow oth^ nations to participate in them would result 
in manifest injustice. Besiites, every state in the interests of its own 
safety and self-f^reservation, is entitled to guard its maritime frontier 
as against other nations, like any other frontier on land. ^^ It is of 

^considerable importance " says Vattel, " to the safety and welfare of the 
state that a general liberty be not allowed to all comers to approach 
so near their possessions, especially with ships of war, as to hinder the 
approach of trading nations, and molest their navigation. ^'^ However 
impracticable it may be for a state to preserve continuous physical pos- 
session over its adjoining water, it is doubtless always possible to assert 
such a domination t)ver them as effectually to exclude every other nation 
from their use. It is this physical capacity of exclusion which jurists 
and publicists have almost invariably regarded as the essential con- 
stituent of possession.^ Hence it follows that, •very maritime state is 

^ Wheaton'8 Int. Law (Boyd's 2nd ed.)i 220 ; § 164 $ The Twee Oehroeders, 3 C. Bob. 

3d9 ; 1 TwiBs' Law of Nations (2nd ed.), 295 ; § 182. 

> VatteFs Law of Nations, Bk. i. o. 23. § 287. 

9 Pnffendorfi de Inr. Nat. et Gent., lib. iv. a 6. § 9. 

« Bk. i. 0. 28. § 288. 
• • • 

^ Savig^y on Possession, Bk. ii. § 16 ; Holland's Jorispradenoe (4th ed.),^ 160 ; 1 Twiss' 
Law of Najjons (2nd ed.), 234—235. 

Ezistimem itaqne, eo nsqae possessionem maris proximi yideri porrigendam, qaonsqoo 
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entitled to exercise sovereignty and dominion oveis a portion of the 
high «eas, within a certain distance from its coasts so far as its safety 
renders it necessary^ and its power is able to assert itself. Bat as tbM 
distance cannot, with convenience to other states, be a variable distance, 
depending on the presence or absence of an armed fleet, it was necesqa^ 
that some fixed and determinate limit should be agreed to by the 
common assent of all states. Bynkershoek in his famous essay, T)4 
Dominio Maris, was the first to suggest tliat^ the portion of the open 
sea over which a state could command obedience to its sovereignty by tiie 
fire of its cannon from its coast should be considered as a part of ita 
territory : " Quousque 6 terra imperari potest, — Quousque tormenta ex- 
ploduntur,— Terrae dominium finitur, ubi finitur armorum vis,^ " — is hiff 
language. Succeeding publicists haveV)ne and all accepted this sugges- 
tion, and fixed the distance at a marine league from the shore at Ion 
tide. It may now be taJ^en as fairly estaBlished by the consensus of 

• 

civilized nations that each mai^itime state is entitled to the extension of 
its frontier over the sea which washes its shores to the distance of a 
league or three sea miles from low-water maak. The great improvement? 
recently effected in the range of artillery, may, perhaps, render it desirable, 
consistently with the requirements of the principle upon which a statt 
appropriates this marine belt, that its measure of distance should beJ&* 
creased, but this can only be done by the general consent of nations or by 
specific treaty with particular states.^ It should be borne in mind, that thd 

continenti potest haberi snbditnm ; eo quippe modo, qnamTis non perpetno navigetiir, recAJJ 
tamen def enditnr et Bervatnr possessio inre qnaesita : neqae enim ambigendam est eum poi»^' 
dere eontinuo, qui ita rem tenetf ut alius eo invito tenere non posait. Bynkershoek, Diseertatitt 
de Dominio Maris, o. 2. ^ 

1 DisBsertatio de Dominio Maris o. 2. 

The writers who preceded Bjnkershoek, entertained vag^e and widely divergent viewt^ 
as to the distance to which the dominion might be extended. " Albericns Gentilk eztebdel 
it to one hnndred miles ; Baddns and Bodinus to sixty ; Locoenias (de Inre Maritimo o. iy* 
§ 6] pats it at two days' sail ; another writer (Bayneval) makes it extend as far as conld be seen 
from the shore. Yalin in his commentary on the French Ordonnances of 1681, (ch. v.), wonl^^ 
hare it reach as far as the bottom conld be fonnd with the lead-line." Reg, y. Keyn, 2 Kx. 
D. (63), 176, per Cockbnm, C. J. See also Wheaton's Int. Law (Lawrence's 2nd ed.), 320 ; § ^ 

(note 103). 

S 1 Phillin|ore'B Int. Law (8rd ed.), 276 ; § 198. The Crown of England, under a treaty with 
the Emperor of jChina has jurisdiction over British subjects '' being, within the dominions of 
the Emperor of China, or being within any ship or vessel at a distance of not mqfe than one 
hnndred miles from the coast of China." 1 Phillimore's Int. Law (3rd ed.), 283 ; § 199. 
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three-mile zone aropnd the coasts of a maritime state is termed its ^ terri* 
torial water/ in a metaphorical sense only, because a certain portjpn of 
the higb seas can be properly described as territorial, only on the 
assumption that the sovereignty and dominion of the adjoining state 
oveil it is absolute and exclusive^ which, however, in the case of the 
territorial water they are not. To obviate any chance of confusion that 
may possibly arise from the use of this expression. Sir Travers Twiss 
prefers to designate this portion of the high seas adjacent to a state 
a^its * jurisdictipnal waters.' 

^ II. Sovereignty and dominion over territorial water.— The next 
and most important branch of our enquiry is, what is the precise nature 
of the sovereignty and dominion which a state is entitled to exercise 
over its territorial water ? Ther^ has been some difference of opinion 

^amoifgst internationalists upon this matter, but they are clearly agreed 
so far that, this Sovereignty &nd dominion of the state are not so absolute 
and paramount over its territorial water As they are over its territory by 
land and its ports. " This right of dominion or property," says Sir 
Travers Twiss, " gives to a rfiation a right to exclude all other nations 
from the enjoyment of the territory of which it has taken possession, 
and its right of empire (sovereignty) warrants a nation to enforce its 
owjvsanctions against all who would intrude upon its territory.'*^ Every 

estate, therefore, in the exercise of its right of dominion, has an 
absolute right to refuse a passage to foreigners over its territory by land, 
whether in time of peace or war. But with regard to the passage of 
foreign ships over its territorial water, internationalists are agreed that 
a state possesses no such right of interdiction, if such passage be with 
an innocent or harmless intent or purpose.* 

Mr. Manning,*in his Law of Nations, thus limits the purposes as to 
which this right of sovereignty and dominion may be exercised : — " Tor 
som^ limited purposes '^ says he " a special right of jurisdiction, and 
even (for a few definite purposes) of dominion. Is conceded to a state in 
respect of the part of the ocean immediately adjoining its own coast line. 
The purposes for which this jurisdiction and dominion have been recog- 
nized are — (1) the regulation of fisheries ; (2) the prevention of frauds 
on custom laws ; (3) the exaction of harbour and lighthouse dues ; and (4) 
the protection of the territory from violation in time of war between 

1 1 Tuyss* Law of Nations (2nd ed.), 231 j § 143. 

* Hall's Int. Law (3rd ed.), 201-203 j § 59 j 1 Twies's Law of Nations (2nd ed.), 302 j § 186 
%. V. Keyn, 2 Ex. D. (63), 82. ^* 

24 
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otlier parties. The distance from the coast lin^ to which this qualified 
privilege extends has been variously mea8ured,^the most prevalent 
distances being that of a cannon-shot or of a marine league from the 
shore."^ This may be accepted as a fair summary of the purposes for 
which a state, according to modern international law, may exe]i:<^iee 
sovereignty and dominion over its territorial water. • 

But, according to the ancient municipal law of England, the Crown 
is said to have possessed absolute sovereignty and dominion over the 
British Seas as against foreign nations, including the, right to prohibit 
foreign vessels from passing over them ; and in the controversy regardingJ 
the freedom of the seas in the seventeenth century, the English writers 
and lawyers under the lead of Selden* strenuously maintained the right 
of the Crown of England to these witers, insisting that the title to 
the sea and to the fundus maris, or bed of the sea — ^tam aquae ^nam. 
soli — was in the King. Lord Hale says, ^ The £ing of England hath 
the propriety as well as the jurisdiction of the narrow seas ; fof he is ' 
in a capacity of acquiring the narrow and adjacent sea to his dominion 
by a kind of possession which is not compatible to a subject; and 

St 0t ^^ 

accordingly regularly the King hath that propriety in the sea."* ^" The 
narrow sea, adjoining to the coast of England, is part of the waste and 
demesnes and dominions of the King of England, whether it lie vT^in 
the body of any county or not."* Coke, Bacon, Blackstone and CaUifl^ 
have at different periods re-asserted the same doctrine,^ and so have the 
more modern writers.* But, in Reg. v. Keyn the Judges unanimoudj 
declared that, such a doctrine had long since been abandoned, though, 42a 
doubt, some of them held that it applied to the three-mile zone. 

(a) Sovereignty over territoriai water— The right of sovereign^ 
involves the right of civil and criminal legislation, and if a state had 
as complete dominion and sovereignty over its littoral sea, as it possesses 
over its land territory, it would follow that the laws of a state, whether 
civil or criminal .ought, proprio vigore, to apply to its subjects as 
well as to foreigners within its littoral sea, and no special legislation 

1 Manniiig'B Law of Nations (Amos' ed.), 119. 
a 1 Bacion's^br. 640 ; Co. Litt. 107 ; Hale, de Inre Maris, cc. 4, 6. 
B Hale, de Tare Maris, c. 6 ; Hargraye*s Law Tracts, 31. 

^ Hale, d^Inre Maris, c. 4 ; Hargrave's Law Tracts, 10. « 

^ Co. lAiU 107, 2G0h ; Bacon's Abr. tit. Conrt of Admiralty ; 1 Black. Comm, 110 j Callia 
on Sewers, 39»41. 

6 Schnltes* Aquatic Rights, 16 j Chitty on Prerogatire, 143, 173, 206; Wooliych o» 
-a (2nd ed ^. 41 i Hall on the Seashore (2nd ed.), 2, 3 ; Morris' Foreshore, 663. 
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ought to be necessary. But with regard to foreigners in foreign 
ships navigating this part of the sea, various treaties have been ei^ered 
iilto between England and some of the foreign states, and various statutes 
have been pftssed by Parliament, for the maintenance of neutral rights 
and. obligations,^ the prevention of breaches of the revenue* and fishery 
laws, and for relief in certain cases of collision. The treaties and 
leg^islation for the first two purposes have been altogether irrespective 
of the three-mile distance, b^iug founded on a recognized principle of 
international lav^, namely, that a state has a right to take all neces- 
sary pleasures for the protection of its territory and its subjects, and 
the prevention of any infraction of its revenue laws. In the Twee 
Qebroeders^ Lord Stowell distinctly affirmed the principle that, within 
A limit of three miles from the co&t of a state, all direct hostile opera- 
Xv5n^ are by the law of nations forbidden to be exercised. In Church 
y. Hubbardy^ decided in the 'United States in America, Marshall, C. J., 
fully .explained the principles upon which the right of a state to 
legislate within this limit for the protection of its revenue is 
foanjjed. The English legislature has asserted a certain jurisdiction 
over ^reign ships by the 527th section of the Merchant Shipping Act, 
X7 and 18 Vict. c. 104, which provides that " whenever any injury has 
in any part of the world been caused to any property belonging to Her 
^Majesty, or to any of Her Majesty^s subjects, by any foreign ship, if 
at any time thereafter such ship is found in any port or river of the 
ITnited Kingdom, or within three miles of the coast, if it be shown 
that such injury was probably caused by misconduct, or want of skill 
of the master or mariners, it may be detained until satisfaction be made 
for the injury, or security be given to abide the event of any action or 
suit." The Privy Council in Bolet v. The Queen^^ on Appeal from a 

^ Of. The Foreign Enlistment Act (33 & 34 Vict. c. 90), which imposes penalties for 
TarioQB acts done in violation of nentral obligations. It applies to all the dominions of 
Her Majesty, ' inclading the adjacent territorial waters.' This statii^ therefore applies to 
India and the Colonies. 

^ Cf. 39 and 40 Yict. o. 36, An Act for the consolidation of Acts relating to Gnstoms. 
B. 179 of this Act embodying the provisions of s. 212 of the provions Act, 16 & 17 Yicb. 
^* Wy enacts that if a foreign vessel is foand within three miles of thescoast, conveying 
spirits, tea or tobacco, otherwise than in vessels or -packages of certain specified dimensions, 
tho articles in question as well as the vessel itself shall be liable to forfeiture. • 

^ 3. C. Rob. 162. 

* 2 Cranch, (U. S.), 234, cited in Reg, v. Keyji, 2 Ex. D. 63. 

^ li. R. ir. C. 108. 
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sentence of the Vice-Admiralty Court of .Sierra • Leone, whicli had 
condemned goods and boats seized for breach of the customs ordinances <^ 
the Colony, held, that although the Colonial legislature had power to maCke 
laws for the protection of its revenue, within a distance df three mile^ 
from the shore, yet it being proved in the case that the vessel from wjiich 
the goods had been unshipped was not within three miles from the shore 
at the time of the unloading) it was not liable to the harbour dues payable 
under the customs ordinances. The Leda,^ \ salvage case, and General 
Iron Screw Colliery Go. Y^SchurmannSy^ a collision case, p^rose with regard 
to the construction of certain sections of the Merchant Shipping Act^ 
In the former Dr. Lushington held that s. 830 of the Statute 17 ^& 18 
Vict. c. 104, which is limited in terms to * the United Kingdom/ in- 
cluded the three miles of open sea rou&d England. In giving judgment, 
he says : — " Then arises another question — what are the limits ftf the^ 
United Kingdom, according to the intention and true construction of 
the statute ? Now, the only ^answer I can conceive to that quesljfon. is, 
the land of the United Kingdom and three miles from the shore.'' It 
might be said that this case had no referenoe to foreign ships at all : but 
this objection does not apply to the other case because the circumstances 
of that one went a good deal further. There the collision had occurred 
within three miles of the English coast, and the damage was done by a 
British to a foreign vessel. The owners of the British vessel filed a bill< 
in Chancery to declare a limitation of her liability according to the pro- 
visions of s. 504 of the Merchant Shipping Act, 17 & 18 Vict. c. 104. 
It was admitted that unless there was reciprocity, that is to say, unkss 
the statute might in the like case, have been relied on by the foreign ship^ 
it could not be relied on against her. The question therefore arg^ei 
was, whether the statute applied to the locality of the collision, and ther^ 
fore would have applied to the foreign ship. Upon this. Wood, V. C, (after- 
wards Lord Hatherley), in delivering judgment, said : — " With respect 
to foreign ships, I shadl adhere to the opinion which I expressed in Cope 
V. Boherty^ that a foreign ship meeting a British ship on the open ocean 
cannot properly be abridged of her rights by an Act of the British Ic i- 
lature. Then comes the question how far our legislature could prop^ j 
afEect the rights of foreign ships, within the limits of three miles fi a 
the coast of this country. There can be no possible doubt that the wa r 
below low-water mark is part of the high sea. But it is equally bey i. 

iSwa. Adm. 40. 2 i J. & U, 180. 8 4 K. & J. 367j 2 D. & r^ ,. 
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qnestion that for certain purposes every country, may, by the common law 
of nations^ legitimately exercise jurisdiction over that portion of th^high 
8^ which lies within the distance of three miles from its shore. Whe- 
ther this liiflit was determined with reference to the supposed range of 
canpon, on the principle that the jurisdiction is measured by the power of 
enforcing it, is not material, for it is clear, at any rate, that it extends to 
the distance of three miles ; and many instances may be given of the ex- 
ercise of such jurisdiction \)j various nations. This being so, one would 
certainly expecl^ that that recognized limit would be the extent of the 

^jurisdiction over foreign ships which the Merchant Shipping Act would 
purport to exercise. In dealing with so large a subject, the natural 
desire of the legislature would be to exert all the jurisdiction which it 
could assert with a due regard tathe rights of other nations.'^ Further 

i.OM, Be observes : — ^^ Authorities have been cited to the effect that every 
nation has the* right to us*e the high seas, even within the distance of 

' three^miles from the shore of another dbun try; and it was contended 
that it was not legitimate to interfere with foreigners so using this 
portion of the common higkway, except for the bonfl, fide purposes of 
defei^ce, protection of the revenue, and the like. It is not questioned 
that there is a right of interferenx^e for defence and revenue purposes; 
and it is difficult to understand why a country having this kind of terri- 

^ torial jurisdiction over a certain portion of the high road of nations, 
should not exercise the right of settling the rules of the road in the 
interests of commerce. An exercise of jurisdiction for such a purpose 
would be, at least, as beneficial as for purposes of defence and revenue.^' 

It follows from the doctrine of exterritoriality of ships, to which I 
have already adverted, that the criminal law of England applies to 
British subjects as well as to foreigners^ on board British ships on the 
high seas, and that it does not apply to foreigners in foreign ships on 
the high seas. But the question, whether it applies to foreigners in 
foreign ships within the territorial water of England, jeems never to have 
arisen before the case of Beg. v. Keyriy* decided in 1876. Before I come to 
that case I shall call your attention to the course of decisions in this 
country prior to that date. The qualified power of legislation which 
the Indian legislature possesses by delegation from the British Parlia- 



• 



1 Reg. Y. Sattler, Dears & B. Or. C. 626 ^ Reff, v. Anderson, L. B. 1 Cj. C. 161 ; Beg. v. 
Lesley, Bell, Cr. C. 220, 234. 
S 2 Ex. D. 63. 
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ment in consequence of its peculiar position as a depandency of England 
has served to raise before the Courts in this country some important 
questions with reference to the territorial water of India, for instance, (1) 
as to the power of the Indian legislature to make laws affecting British 
subjects, native or European, navigating such waters in British stups, 
and (2) as to the extent of the operation of the Indian Penal Code<within 
SDch limits. The cases, in which these questions have been raised, 
contain a judicial discussion of some of the ppints, upon which the sola- 
tion of the question I have just proposed to consider ultimately depends. 

In JReg. v. Irmne^^ a certain offence was committed by a Ear^aa| 
British subject within tbree miles of the coast of India, and the question 
arose whether the accused was to be charged according to English law or ^ 
under the Indian Penal Code. Mr. Justice HoUoway suggested that the \ 
locality was within the territories of British India, as defined in ss. 1 afid.i 
2 of the Indian Penal Code, and that the 'offence ougtit to be charged ; 
under that Code. - 

In Beg. v. Elmstone^ Whitwelly et al^ one of the prisoners, named 
Marks, a European British subject, and a seaman on board a British 
ship, the ^ Aurora,' was charged with maliciously destrojiog the sl^ip by 
fire on the high seas, at a distance of more than three miles from the. | 
shore of British India, and within the Admiralty jurisdiction of the 
High Court of Bombay. The trial, of course, took place according to * 
the High Court's Criminal Procedure Amendment Act, XIII of 1865, which 
was the lex fori at the time, but the question arose whether the nature 
and extent of the punishment to be awarded to the prisoner was to be 
regulated by the English law, or by the Indian Penal Code. Tbi* 
involved the consideration of several important points, namely :—(<») 
Whether the Governor-General of India in Council had the power to 
legislate over European British subjects on the high seas beyond three 
miles from the coast of India, either in British or in foreign vessels, 
or over foreigners [u sucli parts of the high seas in British vessels P i^) 
Whether there had been in fact such legislation 9 (c) Whether the 
Governor-General of India in Council had the power to legislate over 
British subjects within the territorial water of India, or over foreigners 

^ 1 Madras Sessions, 1867, oited in Maine's Penal Code in the commentary on b. 4. • 
2 7 Bomb. ff.. C. (Or. C.) 89. Cf. Reg. r. Thompson, 1 B. L. R. (0. Cr. J.) 1, (as to the 

law under which the sentence is to be inflicted under similar circumstances ); The Q«re« ''• 

^ounf, L. U. 6 r. C. 283. 
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within that limit, and [d) Whether the operation of the Indian Penal 

Code extended over such territorial water? With regard to {a)p Sir 

Michael Westropp held that the statute 32 & 33 Vict. c. 98, as well 

i as the statflte 28 & 29 Vict. c. 17, left it an open question. With 

reg{^ to (6), he held that Act XXXI of 1838 having been repealed 

bj th& Indian Penal Code (Act XLV of 1860) and Act II of 1869, it 

was nnnecessary to determine it, as it depended on the construction of 

the repealed Act. As to (c),^he held that having regard to the established 

rule of international law, and the case of Uolet v. The QrieeUy^ the Indian 

legislature probably did possess the power of legislating with regard to 

the high seas within a distance of three miles from the shores of British 

; India. And lastly, as to {d), which was the most important of all the 

i points involved in the case, as it is the one with which we are now more 

l.difeclly concerned, the Chief Justice was of opinion that, the words 

\ " the whole of the territories which are or may become vested in Her 

Maje^y by the statute 21 & 22 Vict. c. f06 ",— (by which statute all the 

territories in the possession or under the government of the East India 

Company were transferred •to the Crown and over which the Indian 

Pena^Code was to have operation), included the maritime territory of 

British India, or its territorial water. In the result he held that, the 

offence in question having been committed beyond this maritime territory 

^of British India, the substantive law under which the sentence was to 

be passed was the English law and not the Indian Penal Code. It might 

be said that the decision of the Court upon the last point was a mere 

obiter dictum, because no one ever suggested that the criminal law 

of a country could have so wide an operation as to extend to persons on 

the high seas at a distance, as in this case, of more than fifty miles 

from its shores, yet it shows at any rate that the Chief Justice of 

Bombay, before whom Reg, v. Irvine^ does not appear to have been 

cited, was disposed to lay down the same doctrine which Mr. Justice 

Holloway had previously expressed in that case. ' « 

This last point, however, arose directly, in the case of Reg. v. Kastya 
Rama et al} where the prisoners, native Indian subjects, were charged 
with having committed certain offences on the high sea^ but within 
three miles from the coast of British India. The case was tried 

1 L. B. 1 P. C. 198. 

* 1 Madras Sessions, 1867, cited in Mayne's Penal Code in the commentary on s. 4. 

^ 8 Bomb. n. C. (Cr. C. 63). Cf. Bapit Daldi v. Ike Queen, I. L. R. 5 Mad. 23. 

I 
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originally by the Magistrate of the Thana Distriojb. The statute 23 
& 24 Vict. c. 88, coupled with the statute 12 & 13 Vict. c. 96 had 
conferred jurisdiction on the Mofussil Courts over persons brougiife 
before them charged with ofEences committed in placed where the 
Admiral had jurisdiction; so that the question of jurisdiction .was 
scarcely mooted in argument. But one of the principal questioas 
discussed was under what law, the English or the Indian, the sea- 
tence was to be passe'd. Kemball & West, JJ., before whom the 
case had been brought under their re visional jurisdiction, appro^^ad 
of the decision of HoUoway, J., in Reg. v. Irvine,^ and distinctly^ 
declared that the territorial jurisdiction of British India exf^nded 
into the sea as far as one marine league from its coast, that the 
Indian Penal Code was applicable to ounces committed within this limit, 
and that therefore the prisoners were rightly punished under the Ihdiaii^ 
Penal Code.* Mr. Justice West, in the course of his judgment, says : — 
** Writers on international law*^ have recognized the principle that^so f ar 
as its own subjects are concerned, every state may properly define the 
limits of its own territories beyond the line^of coast. The necessities of 
orderly government on which this principle rests are as great and o];^viotis 
in a dependency as in the ruling country. A limit of three miles from 
shore has thus come to be recognized as undoubtedly within the general 
powers of legislation conceded to Colonial governments [Rolet y. The^ 
Queenj L. E., 1 P. C. 198); on the same ground of public convenience 
and necessity it might not unreasonably be argued that these powers 
extend, except where otherwise expressly restricted, to the making, of 
laws for sea-going vessels engaged in fishing or on voyages from one 
port in India to another, and the persons on board such vessels.'' ^ 

It is necessary to consider in this connection the effect of the stalaitd 
87 & 38 Vict. c. 27, cited as The Courts (Colonial) Jurisdiction Act, 1874, 
upon the foregoing decisions. It is an Act passed for the purpose of 
regulating the sei^encetf imposed by Colonial Courts where jurisdiction to 
try offences is conferred by Imperial Acts. Section 8, among other thing^^ 
enacts that, when by virtue of any Act of Parliament, a person is tr i 
in a Court of any Colony for any crime or offence committed upon e 
high seas out of the territorial limits of such Colony, such person sh !, 
upon conviction, be liable to such punishment as might have been infilc 1 

1 ] Madras Sessions, 1867, oited in Mayne's Penal Code in the commentary on s. 4. 



t 



\ 



• THE *FRANC0NIA' CASE. 17 

upon him, if the crime or offence had heen committed within the limits 
of such Colony. The term * Colony ' in the above section includes Biitish 
Iddia by virtue of sec. 2 of the Act. It is therefore evident that this 
statute certainly abrogates the law laid down in Reg. v. Thompsofiy^ Beg. 
T. ElmstonSy Whitwelly et al.^ and The Queen v. Mowfit^ (the last being a 
decisioa of the Privy Council), because it is only under Acts of Parliament 
and not under Acts of the local legislatures that the Indian and the 
Colonial Courts are empowered to try offences committed on the high seas. 
But the statute leaves untouched Reg* v. Irvine^^ and Reg, v. Kastya Rama 

^i aJ.5 if the high seas within the distance of a marine league from the 
shores of British India be considered to be within its territorial limits, (as 
to which, however, the statute is silent), because in that case the local 

[ Courts derive their jurisdiction frc^ha the Acts of the local legislatures. 

: ^ • Ton will have observed that in none of the above cases were the 

I Courts called upoh to consider* the question whether they bad ftirisdiction 

\ to try and punish foreigners on board foreTgn ships for offences committed 
by them within the limits of {he territorial waters. That question arose 
for the first time in Bngland#in Reg. v. Keyn^ more popularly called the 
* Franconia * case, which, for the profundity of learning, research and 
legal reasoning displayed in the judgments of some of the most 
eminent judges who took part on that occasion, will endure as a 

•conspicuous landmark in the legal literature of England. The * Fran- 
conia' a German ship, commanded by Keyn, a German subject, was on 
lier voyage from Hamburg to the West Indies. When within two and a 
ha]! miles from the beach at Dover and less than two miles from the head 

I of the Admiralty pier, she, through the negligence, as the jury found, 
of Eeyn, ran into the British ship * Strathclyde,' sank her and caused the 
death of one of hef pas*ngers. The accused Keyn was tried at the 
Central Criminal Court and convicted of manslaughter under the English 
law. The learned judge at the trial. Pollock, B., reserved the question 
of jurisdiction for the opinion of the Court for Crown Cases Reserved. 
The case was twice argued; the second time before fourteen judges, and 
the conviction was quashed by a majority of seven to six, one judge 
Archibald, J., having died before the judgment was given, but whose 
opinion was known to have been the same as that of the majority. The 

*l 1 B. L. R., (0. Cr. J.,) 1. 8 7 Bomb., U. C, (Cr. C), 89. 3 L. R., 6 P. C. 283. 

* 1 Madras Sessions, 18G7, cited iu Mayno's Penal Code in the commentary on s. 4. 
^ 8 Bomb., n. C, (Cr. C), 63. 
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minority of the Court, Lord Coleridge, C. J., Brett and Amphlett, JJ. A,, 
Grov#, Denman and Lindley, JJ., held that by the law of nations, 
the open sea within three miles of the coast of England is a part of the 
territory of England as much and as completely as, if it ^ere land, it 
would be part of its territory, subject, however, to the right of free 
navigation on the part of other nations, if such navigation be with an 
innocent or harmless purpose ; that this right of navigation is merely 
a liberty or easement which all the world enjoys in common, and 
does not by any means derogate from the sovereign authority of the 
state over all its territory ; that consequently every provision of Englisl 
law, Common or statute law, applies to the whole of this territory ; that 
the Central Criminal Court, which succeeded to the criminal jurisdiction of 
the Admiral over the seas without the ^odj of a county, had jurisdiction 
to try the case. Lord Coleridge, C. J., and Denman, J., relied on liieJ 
further ground that the offence was in contemplation of* law wholly com- 
mitted on board a British ship tod therefore within the territorial^ juris- 1 
diction of England. The majority of the^Court, Cockburn, C. J., Kelly,i 
C. B., Bramwell, J. A., Lush and Field, JJ., Sir B. Phillimore and] 
Pollock, B., held that the Central Criminal Court had no jurisd\ption,j 
and quashed the conviction. The elaborate judgment oi Lord Cockburn, 
C. J., in which the majority of the Court substantially agreed, pro-l 
ceeded upon the ground that the sovereignty of a state over the seiul 
adjoining its shores exists only for certain definite purposes, for which 
such sovereignty has been conceded to it by other nations, {. e,, thej 
protection of its coasts from the effects of hostilities between other | 
nations when they are at war, the protection of its revenue and of its| 
fisheries, and the preservation of order by its police ; that granting that^l 
usage and the common assent of nations have appropriated the sea with-{ 
in three miles of the shore to the adjacent state, to deal with it as such^ 
state might think fit and expedient for its own interests, yet such concur- 
rent assent of nations cannot of itself, without express and specific 
legislation by Parliament, convert that, which before was in the eye of 
the law high sea, into British territory so as to render the whole of e 
Common law, and the statutes which have no special reference to sr i 
waters, proptio vigore, applicable to it, or invest the municipal Coi s 
with a jurisdiction over foreigners on board foreign ships, a jurisdict i 
which theyddid not possess before. Lord Chief Baron Kelly and r 
Robert Phillimore, seemed rather to throw a doubt as to the compete: f 
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of Parliament consistently with a due regard to the rights of other 
nations and the principles of international law, to make the English 
|cfiminal law applicable within the limits of the territorial water.^ 

In consf^qnence of the decision in this case, which, it may be observ- 

d in passing, cannot be considered as altogether satisfactory, the 

Wtish Parliament shortly after, in the session of 1878,- passed a 

tatate, 41 & 42 Vict. c. 78, called the Territorial Waters Jurisdiction 

ct,* which, by virtue of the interpretation clause contained in sec. 6, 

tipressly extend; to India and the Colonies. The preamble recites that 

^" the rightful jurisdiction of Her Majesty, her heirs and successors extends, 

and has always extended over the open seas adjacent to the coasts of the 

United Kingdom, and of aU other parts of Her Majesty*s dominions to 

: to such a distance as is necessary ^or the defence and security of such 

. domftiions.'' 

I The statute, therefore,* is not merely enactive but also declaratory 

of th^ existing jurisdiction over the territorial waters. The Act, among 
other things, provides that, *^ An offence committed by a person, whether 
he is or is not a subject of £.er Majesty, on the open sea within the 
territorial waters of Her Majesty's dominions, is an offence within the 
jarisdiction of tne Admiral, although it may have been committed on 
board or by means of a foreign ship, and the person who committed such 
• offence may be arrested, tried and punished accordingly j" and it then 
declares that " The territorial waters of Her Majesty's dominions, in 
reference to the sea, means such part of the sea adjacent to the coast of 
the United Kingdom, or the coast of some other part of Her Majesty's 
dominions, as is deemed by international law to be within the territorial 
sovereignty of Her Majesty ; and for the purpose of any offence declared 
by the Act to be Within the jurisdiction of the Admiral, any part of the 
open sea within one marine league of the coast measured from low-water 
mark shall be deemed to be open sea within the territorial waters of Her 
Majesty's dominions." 

A doubt seems to have been entertained by some\)f the Judges who 
w re in the minority in the case of Beg. v. Keyn, whether when an 

^ Sir Henry Maine and Mr. Hall have criticized the opinion of the iffajoritj, as being 
bq ad rather on gfroonda of mnnicipal than of international lanr. Maine's Lcct. on Int. Law, 
88 -<U J HaU*a Int. Law (3rd ed.), 202 ; § 69 (note). 

8 See Lord Chancellor's (Lord Cairn's) speech introducing the Bilf in Parliament. 
B irinted in Hallcck's Int. Law (Baker's ed.)j 559 
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offence is committed on board a foreign ship travQirsing the territorial 
water of a state, and no one, save its passengers or crew, is concerned in, 
or suffers from, what is done on board, such state can assume jurisdiction 
over the offence and punish it. But if a foreign ship lying ki, or enter- 
ing, the port of a state be, as doubtless it is, according to the rules of inter* 
national law, subject to the jurisdiction of that state, so fully and com- 
pletely that every offence committed by one foreigner upon another on 
board that ship becomes cognizable by the criminal Courts of that state 
concurrently with the Court of the state on which it depends, it seeras 
somewhat difficult to conceive why a different rule should be applied to^ 
that ship when she is passing through its territorial water. The difliculty 
of drawing the line between a vessel which, from stress of weather, casts 
anchor for a few hours in a bay within*; the legal limits of a port, though 
perhaps twenty miles from the actual harbour, and a vessel enterilig»a^ 
port, would seem to indicate that the same rule ought to be equally appli- ; 
cable in both the cases. It may stlso be remarked that the terms of section 2 
of the statute 41 & 42 Vict. c. 73, to which Phave already referred, are ap- 
parently comprehensive enough to include jbhe case in question. The 
Criminal Courts in France, however,^ ref use^'to exercise jurisdiction'over 
offences committed by one foreigner upon another on board a foreign ship, 
or over acts concerning the interior discipline of that ship, either when it 
is passing through her territorial water or lying in any of her ports, • 
provided the peace of that port is not affected. The reasonableness and 
expediency of this practice have been so amply demonstrated by Mr. Hall, 
that it seems somewhat strange that it should not have yet been adopt^ 
by every other state as an international rule.* 

(b) Dominion over territorial water.— We have hitherto confined 
our attention to the nature of the sovereignty or ^jurisdiction which 
a maritime state, and particularly England, is entitled to exercise over 
its territorial sea. We shall now examine the nature of the dominion 
or right of property which it may exercise over it. Primfi, facie, sover- 
eignty and dominion are correlative and co-extensive. When a nation 
takes possession, for instance, of a vacant tract of land, it acquires, 
under ordinary circumstances, the dominion or fullest right of propert/ 
concurrently "with the right of sovereignty. But this general rule is 
liable to modification according to the nature and circumstances i>^ 
the place of. which a nation takes possession. The case of the territorial 

» HaU's Int. Law, (3rd ed.) 198-100 i § 58,  Ibid., 201-202 j § 50. 
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waters is one where ^ome modification of the rule is necessary. The nature 
of both sovereignty and dominion over these waters is somewhat pecqjian 
• Testing the nature of dominion over these waters by the possible 
physical usetf of which they alone seem to be capable, namely, navigation 
and fishery, it is undoubted that, unlike the waters encompassed by the 
territorial limits of a state, these waters are open to the peaceful naviga- 
tion of the whole world, while at the same time international law has uni- 
formly conceded to every independent littoral state the exclusive right of 
fishery over its territorial water, to be exercised subject, though it might 
J)e, to the overriding and paramount exigencies of navigation.^ By treaties 
with Trance and the United States as well as by the implied assent of 
nations, the right of fishing within three miles of the coast of the United 
'Kingdom is vested exclusively in ttie subjects of Her Majesty.* 
^ • If a state had as complete dominion over this belt of sea, as it 
possesses over its territory cto land, it would follow that its ownership of 
the subjacent soil would be equally absolute. The fact of encroach- 
ments on the sea, by the construction of harbours, piers, forts, 
breakwaters and the like, generally made by states, is sometimes 
adduced as evidencing thAr right of property in the soil of their 
adjacent waters* but such evidence must, indeed, be regarded 
as very feeble proof of such proprietary right, as the acquiescence of 
lother states in such encroachments is capable of being explained on 
the ground that, being made for the benefit of navigation, as they gener- 
ally are done, they are made for the common benefit of all states, or that, 
being constructed for the purposes of defence, they are made within the 
strict limits of the right of self-preservation inherent in all states. Lord 
Hale, who, as I have already observed, was an implicit adherent of the 
now exploded doctrine of the sovereignty and dominion of the King of 
England over the adjacent narrow seas, maintained that the King's right 
of property or ownership in the sea and the soil thereof was evidenced 
principally (1) by his right of fishing in the sea, and (2) by his right of 
property to the shore and the maritime increments.^ * 

In England the question regarding the right of the Crown to the 

* Puffendorf, do lur. Nat. et Gent., lib. iv. c. 5. § 9 ; VatteVB Law of Nations, Bk. i. c. 23. 
§ 287. " Who can donbt" says Vattel, " that the pearl fisheries of Bahrem and Ceylon may 
lawfully become property." 1 Twiss' Law of Nations, (3rd. ed.) 311—313 j § 191 j Whoaton's 
Int. Uw (Boyd's 2nd ed.), 237 ; § 177. 

2 Wheaton'a Int. Law (Boyd's 2nd ed.), 241. 

^ De lure Maris, p. 1, c. 4 j Hargrayo's Law Tracts, 10-17. 
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bottom of the sea has been incidentally raised in sevjsral cases. Passing 
oveK BlundeU v. Catterally^ King v. Lord Tarborough^ and Bened 

• 

V. PipoUy^ in which the proprietary right of the Crown to the Itfnd 
beneath the sea is asserted in general terms, founded^ apfALrently, upon, 
the old doctrine of the narrow seas, which still seemed to linger^ 
in the minds of the judges, we come to comparatively mor^ recent: 
decisions, influenced, no doubt by the modern international doe-^ 
trine of the three-mile zone, in which the ownership of the Crown in the 
soil of this limited portion of the sea is expressly acknowledged. *Iii 
Gammell v. Commissioners of Woods and Forests,* in the House of Lords, i| 
which the exclusive right of the Crown to the salmon fishery on the coast 
of Scotland was in question. Lord Wensleydale in delivering his opinion, 
said: — "That it would be hardly possible to extend fishing seawari 
beyond the distance of three miles, which by the acknowledged taw o{ 
nations belongs to the coast of the country — that which is under the 
dominion of the country by tfeing within cannon range — and so capable 
of being kept in perpetual possession/^ And Lord Cranworth, too, ap* 
parently entertained the same opinion. In Whitstahle Free Fishers v. Crann,^ 
which involved the right to collect tolls for anchorage beyond low- 
water mark, Erie, C. J., laid down broadly that " the soil of the sea- 
shore, to the extent of three miles from the beach, is vested in the Crown." 
When this case came before the House of Lords on appeal,^ Lord Wensley-* 
dale assented to that rule, but Lord Chelmsford adverting more directlj 
to the above statement of Erie, C. J., observed : — *' The three-mile limit 
depends upon a rule of international law, by which every independent 
state is considered to have territorial property and jurisdiction in the 
seas which wash their coasts within the assumed distance of a cannon- 
shot from the shore. Whatever power this may im]^art with respect to 
foreigners, it may well be questioned whether the Crown's ownership ia 
the soil of the sea to this large extent, is of such a character as of itseU 
to be the foundation of a right to compel the subjects of this country to 
pay a toll for the use of it in the ordinary course of navigation.*^ 

The observations in the above cases are no doubt open to the rei ark 
that they are mere obiter dicta, and not judicial decisions on the { >i"t 
we are now^ discussing, but stUl, as expressing the deliberate opinio loi 

I 5 B. & Aid., 268. « 3 B. A 0. 9 j 1 Dow's App. Ca. (N. S.) 178. 

3 1 Knapp* 60. * 3 Maoq. 466. & 11 C. B. (N. 8.) 387, '■ • 

6 11 H. L. C, 192 ; boo the aamo case before Exchoqaer Chamber, 13 C. 6., (N. S.) ^• 
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tome of the most eminent judges in England, they are deserving of much 
considerable weight. • 

* The decision of Sir John Patteson and the statute 21 & 22 Vict. 
e. 109, The "Cornwall Submarine Mines Act of ISSS, passed soon after 
by Parliament to give practical efEect to that decision^ is sometimes 
relied upon (and indeed was strongly relied upon by Lord Coleridge, 
€ J., in Reg. v. Keyn^)^ as showing conclusively the existence of the right 
of the Crown to the soil jf the open sea below low-water mark. The 
iDuchy of Cornwall, which is vested in His Eoyal Highness the Prince of 
JVales, by the Charter of 11 Edw. 3,* (having the force of an Act of 
Parliament), extends into the sea down to low-water mark. Mines in the 
Dachy existing under the bed of the sea within the low-water mark 
Slaving been carried out beyond it, %, question was raised on the part of 
the- Clrown as to (1) whether the minerals beyond the low-water mark, 
«nd not within the county of Cornwall, as also (2) those lying under the 
sea^shore between the high and low-water mark within the county of 
^Cornwall, and under the estuaries and tidal rivers within the county 
1 belonged to the Crown or to 4he Duchy of Cornwall. The matter was 
referred to the arbitration of Sir John Patteson. The argument on 
the part of the Crown was that the bed of the sea below low-water 
I mark, and therefore beyond the limits of the county of Corn- 
•wall, belonged in property to the Crown. The argument on be- 
i half of the Duchy was two-fold : first, that all which adjoined and 
was connected with the county of Cornwall passed to the Dukes of Corn- 
wall under the terms of the original grant to them, at the time of the 
creation of the Duchy; and therefore, that even if the bed of the 
sea elsewhere belonged to the Crown, it had passed from the Crown to 
the Dukes in the se&s adjacent to Cornwall ; secondly, that the bed of the 
sea did not belong to the Crown, and that the Prince was entitled, as first 
occupant, to the mines thereunder. As to the property in the mines 
and minerals lying under the seashore between high and low-water mark 
within the county of Cornwall, and under the estuaries and tidal 
rivers within the county, Sir John Patteson*s decision was that, 
they were vested in His Boyal Highness as part of the soil and territorial 
possessions of the Duchy of Cornwall. But on the first poini;, namely, as 

1 2 Ex. D., 63. ^ 

8 The charter is set ont at length in the Princess case (8 Co. Eep. 1) in which it was 
decided that this charter had all the effects of an Act of Parliament. 
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to the property in the mines and minerals lying beygnd low-water mark, j 
and •not within the county of Cornwall, he expressed himself thas :— 
^' I am of opinion and so decide, that the right to the minerals below 

low-water mark remains and is vested in the Crown, although those 

• 

minerals may be won by workings commenced above low- water mark and 
extended below if The statute 21 & 22 Vict. c. 109, which gave effect 
to this decision, went a little beyond the precise terms of this award, and' 
declared and enacted that such mines and minerals were as between Her 
Majesty the Queen, in right of her Crown, and His Eoyal Highness Ihe 
Prince of Wales, in right of his Duchy of Cornwall, ** vested in Het 
Majesty the Queen in right of her Crown as part of the soil ana terri- 
torial possessions of the Crown J*'^ 

In India, the Bombay High Court^ relying upon the English authori- 
ties above adverted to and a few more, have similarly heW -ia 
two cases, (though the point did not diVectly arise in them) that the 
Government is the owner of thS soil of the sea within a distance of three 
miles around the coasts of British India. In Reg* v. Kasiya Rama et aJt* 
where one of the points raised, namely, whether the removal of a number k 
of fishing-stakes lawfully fixed in the sea within three miles from the J 
shore by persons other than those who had planted them, constituted an I 
offence under the Penal Code, depended upon a determination of the I 
further question whether the bed of this portion of the sea as well as •! 
the fishery therein was or was not a part of the prerogative right of the 
Crown, West, J., in the course of his judgment, after citing the usual 
authorities,^ observed, " These authorities support both the ownerst^ip 
by the Crown of the soil under the sea, an(J \he proposition that the 
subjects of the Crown * have also by common right a liberty of fishing 
in the sea, and in its creeks or arms as a public ct)mmon of piscary,* 
* yet in some cases the King may enjoy a property exclusive of their 
common of piscary. He also may grant it to a subject; and consequent- 
ly a subject may be entitled to it by prescription.'* The sovereign's rights 
are as great under the Hindu and Mahomedan systems as under the 

I Seo tho jadgment of Lord Coleridge, C. J., in Reg. v. Keytif 2 Ex. D. (63) 155- 15<' td 
tho criticiflm upon this arbitration by Cockburn, G. J., in tho same case. 2 Ex. D. 199-2( 
» 8 Bomb. H. C. (Cr. C.) 63. 

3 Blujidcll V. Catterall, 5 B. & Aid. 2G8 ; Dennst v. Fipony 1 Knapp, 60 ; Malcolms* ^ 
CDea, 10 H. I^. 0. 593; Sir H, Constable's case^ 5 Eop. 1056, and Butlor's note to Co. 1 - 
§. 44/0, 

4 Ilalo, do lure Moi'is, p. 1, c. 4j Ilargravc's Law Tracts, 11, 
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English ; but without a minute examination of these, it is sufficient to 
toy that by the acquisition of India as a dependency, the Crown of Gceat 
Britain necessarily became empowered to exercise its prerogatives and 
^ijoy its jufa regalia in this country and on its coasts, subject always 
Jb the legislative control of Parliament." 

The position thus laid down by Mr. Justice West was adopted by 
Bir^Michael Westropp in Baban Mayacha v. Nagu Shravucha and otliern} 
ind supported in an elaborate^ exhaustive and extremely learned judgment 
by independent rq^soning and original research ; though, no doubt, the 
|etual circumstances of the case before his Lordship were not such as to 
Qecessitate an expression of judicial opinion. It was a civil action for 
iamages and for an injunction to restrain an alleged illegal disturbance 
bf the plaintiff's right to fish and use fishing stakes and nets fixed in the sea 
jbelow *low- water mark and within three miles from the coast. It having 
been conceded that, in the absence of any appropriation by the Crown of 
fte soil of the territorial water of British India or of the right of fishing 
therein to any particular individuals, such right was common to all the 
iubjects of Her Majesty, andHhe Court being of opinion that an interfer- 
ence with the reasonable exercise of that right was actionable, the question 
ife are now considering, namely, as to the right of the Crown to the soil 
of the territorial water of British India, could not directly arise, 
'he learned Chief Justice, however, fully reviewed almost all the 
authorities bearing upon the point, and said : — ** Howsoever great 
w small may be the value of the analogy, it may perhaps be well 
:b> observe that as in Great Britain the sovereign, as Lord of the 
Waste, is said to be Lord also of the British territorial waters and the 
soil beneath them, so in India we find that, as a general rule, its waste 
lauds are vested in tlie Ruling Power." And then again, after discussing 
fte various authorities which tend to establish the proposition that, the 
ownership of the beds of tidal rivers in British India is generally vested 
lu the Crown, he puts forth an additional argument thjis : — *^Assuming, 
as I think we may, that the proposition — that the beds of tidal rivers in 
British India are, like those of such rivers in Great Britain, prim& facie, 
to be regarded as vested in the Crown — is established, the transition 
thence to the proposition — that the subjacent soil of the British Indian 
*6aif, within the territorial limit of three geographical miles from low- 
crater mark, is also vested in the Crown — is (if the like proposition as to 

i I. L. H., 2 Bomb., 19. 
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tbe territorial waters of Great Britain be true) not difficult, for a nan- 
gabfe river, in such part of it as the tide flows and ebbs is an arm of 
the sea/' 

The statute 41 and 42 Yiet. c. 73, which, as I have already observe^ti 
extends also to India, throws no light whatever upon this question. l¥ 
does not at all declare the law as to the ownership of the bed of 'the sea 
below low- water mark. According to the decision of the majority in Be)*] 
V. Keyriy^ which is binding on all the Courts in England,* it seems now to 
be finally settled that, no statute having been passed by Parliament ap- 
propriating the bed of the territorial water round the British coagifi, tht 
Crown has not, except in the case of an uninterrupted occupation for 
a sufficient time to gain a title by prescription, any right to this bed: 
as against other nations. Notwiths^nding the dicta of the learneii 
Judges in Reg, v. Kastya Rama et al^ and Baban Mayacha v. Naga ShravwM 
and others^ noticed above, the judgment of the Court of Common Pleai 
in Blackpool Pier Co. v. Fylde TJnion^^ declaring the effect of Reg. v. JKifljf* 
upon the point under discussion, would seem to render a further con- 
sideration of it necessary in India. f 

According to international law, every maritime gtate, which takes 
upon itself the burden and charge of securing and assisting navigatioOi 
either by erecting or maintaining lighthouses, or by affixing sea-marks to 
give notice of rocks and shoals, is entitled to impose a reasonable toU on 
all who navigate through its territorial water. The right of paseage 
over all portions of the open sea is one of the natural rights of nationflfj 
but *' every vessel *' says Travers Twiss, citing Azuni, ** which casts anCh(MP 
within the jurisdictional waters of a nation, becomes liable to the juri^* 
diction of that nation in regard to all reasonable dues levied for the 
maintenance of the general safety of navigation along its coasts. If ^ 
vessel merely passes along the coasts of a nation without casting ancbor 
within the limits of a marine league, or without entering any port or 
harbour, it is noi subject to the payment of any territorial dues."* 

1 2 Ex. D., 68. 

^ The Franconia, 2 P. D. 163 ; Harris v. Chonera of Franconia, 2 0. P. D. 178. 

5 8 Bomb»H. G. (Gr. G.,) 68. « I. L. B. 2 Bomb. 19. 

^ 46 L. J. (N. S.) M. 0. 189, where the Gourt of Gommon Pleas held that the part c^ 
a pier below low-water mark was ont of the realm, and therefore not rateable to ths po^ 
nnder 81 ft 8S Vict. c. 122, s. 27. 

6 1 TwiBB' Law of Nations (2nd £d.}, 305 j § 187 ; Grotias, de lor. BeU. et Pac, Ub. ii. c '• 
§4. 
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If then, the Jaw of nations permits every maritime state under the 
above circumstances to levy such a toll from a foreigner, it is manifest 
tkat the municipal law of that state would a fortiori allow such toll to be 
taken from* its own subjects. But the foundation of this right being, 
in the one case as in the other, the construction and maintenance 

; of son^ works of public utility calculated to aid and promote the safety 
of navigation, which may be said to form as it were the quid pro quo for 
the imposition of such a toll, it is manifest that no state can, without 
rendering any such corresponding benefit or service, compel its subjects 

, to pay a toll for the use of its territorial water in the ordinary course of 
naviglltion ; nor can a private individual merely by reason of his owner- 
ship of a districtus maris or a portion of the bed of the sea, either 

* under a charter or grant from tQe sovereign, or by prescription which 

jpresif^poses such a grant, claim to levy such a toll from persons navigating 
such waters. "'If,'* says H&le, C. J., " any man will prescribe for a toll 
upon the sea, he must allege goo 1 consideration ; becaase by Magna 
Gharta and other statutes, every man has a right to go and come upon 
the sea without impediment." And so it has been decided in England, 
in Oan/r^ v. The Free Fishers of WhUstdble^ that, the Crown cannot 
compel its subjects to pay a toll for casting anchor in the ordinary 
course of navigation in the bed of the territorial water round the British 

b coasts, because the right to cast anchor is merely an incident of the right 
of free navigation to which every subject is entitled. The Crown may, 
however, levy such toll, if authorized by an Act of Parliament to do so. 

Bays, gulft and estuaries. — Besides the territorial water, the maritime 
dominion of every state also extends, according to the law of nations, 
over arms of the sea, bays, gulfs and estuaries, which are enclosed by 
headlands belonging to one and the same state, and wherever the sea 
coast is indented by small bays and gulfs, the territorial water which is 
superadded to them stretches seaward from an imaginary line drawn from 
one headland to another.^ But as there are bays and gulfs of such large 
dimensions that they could not possibly be said to lorm a part of the 
territorial rights of a state, a qualification has been engrafted by the 
law of nations to the effect that, they must be of such configuration 

1 11 H. L. C. 193. 

*« 1 Twigs' Law of Nations (2nd Ed.), 293—295 j § 181 ; Wheaton's Int. Law (Boyd's 2nd 
Sd.), 237; § 177; 1 Phillimore's Int. Law (3rd Ed.}, § 188; HaU'B Int. Law (Srd £d.), 
153 616; §41. 
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and extent, that it would be within the physical oompetence of the 
states possessing the circumjacent lands, to exclude other nations from 

• 

every portion of such seas; or as Martens puts it, "Partes marta 
territorio ita natura vel arte inclusse, ut exteri aditu imp^diri possint, 
gentis eius sunt, cuius est territorium circumiacens/' Upon this prin- 
ciple, the Bay of Bengal, the Bay of Biscay, the Gulf of St. Lawrence, 
the Gulf of Mexico, the Gulf of Gascony, the Gulf of Lyons, and manj 
similar portions of the high sea have always been regarded as interna- 
tional waters and excluded from the territories of the adjacent states. 

Great Britain has immemorially claimed and exercised exclasiveg 
property and jurisdiction over the bays or portions of the sea cut off by 
lines drawn from one promontory to another, and called the King's 
Chambers. They are considered as included within the bodies of the 
adjacent counties of the realm, and therefore subject to the operation -of^ 
the Common law. But the real, and in some cases, perhaps, almost in- 
superable, difficulty is in determining what bay or gulf should be regard- 
ed as included within the territorial dominion of a state. Referring 
to the Common law of England, we find Lond Hale in his De lure Maris, 
laying it down that an arm or branch of the sea which lies within thefaa- 
ces terrae, so that a man may reasonably discern between shore and shore, 
is, or at least may be, within the body of a county.^ This test is indeed 
extremely vague and indefinite, inasmuch as the distance will clearly vaiy* 
according to the nature and size of the object to be discerned, althoagb) 
no doubt, it indicates somewhat Lord Hale's opinion that usage and tbe 
mode in which a portion of the sea has been treated as being part of ft 
particular county are material. 

In Reg. v. Cunningham/^ the question to be determined was whether 
certain foreigners who had committed a crime iti a foreign vessel 
lying in the Bristol Channel, were subject to the jurisdiction of the Com- 
mon law Courts in the county of Glamorgan. Although the place where 
the oflEence was committed was below low-water mark, beyond any river 
and at a point where the sea was more than ten miles wide, it was held 
to be within the county of Glamorgan, and consequently, in every sense 
of the words, within the territory of Great Britain. Lord Chief Justice 
Cockbum rested his judgment upon the local situation of that portion of 
the sea as well as upon the fact that it had always been treated as purt 

1 Ft. 1. 0. 4 ; Hargraye'fl Law TractSi 10 ; see also 4 Inat., 140, 

2 Bell, Cr. 0. 86. 
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of the parish of OavdifE, and as part of the coanty of Glamorgan. This 
question again arose in a late case^ before the Privy Council, on appeal 
fifbm the Supreme Court of the Colony of Newfoundland, with regard 
to the jurisdiction of that Court over Conception Bay, which lies on the 
east of that Colony. It is situated between two promontories at a dis- 
: tance of rather more than twenty miles from one another. Its average 
width is fifteen miles, and the distance of the head of the bay from the 
I two promontories being respectively forty and fifty miles. Lord Black- 
bam, who delivered the judgment of the Board, said: — "Passing from 
^the Common Law of England to the general law of nations, as indicated 
by the text-writers on international jurisprudence, we find an universal 
I agreement that harbours, estuaries and bays landlocked, belong to the 
' territory of the nation which pos^sses the shores round them, but no 
i^agreAnent as to what is the rule to determine what is * bay ' for this 
i purpose." " It seems generally agreed that when the configuration and 
! dimensions of the bay are such as to shoV that the nation occupying the 
adjoining coasts also occupies the bay, it is part of the territory ; and 
with this idea most of the writers on the subject refer to defensibility 
; from the shore as the test oi occupation ; some suggesting therefore a 
width of one cannon-shot from shore to shore, or three miles ; some a 
cannon-shot from each shore, or six miles ; some an arbitrary distance of 
i ten miles. All of these are rules which, if adopted, would exclude Con- 
ception Bay from the territory of Newfoundland, but also would have 
excluded from the territory of Great Britain that part of the Bristol 
Channel which in Beg, y. Cunningha/niy^ was decided to be in the county 
of Glamorgan. On the other hand, the diplomatists of the United 
States in 1793 claimed a territorial jurisdiction over much more exten- 
sive bays,^ and Chancellor Kent in his commentaries, though by no means 
giving the weight of his authority to this claim, gives some reasons for 
not considering it altogether unreasonable.^* 

" It does not appear to their Lordships that jurists and text writers 
are agreed what are the rules as to dimensions and configuration, which, 
apart from other considerations, would lead to the conclusion that a bay 
is or is not a part of the territory of the state possessing the adjoining 
coasts; and it has never, that they can find, been made the ground of 
any judicial determination. If it were necessary in this case to lay down 

1 Direct U. 8. Cable Co, v, Anglo-American Telegraph Co., 2 App. Oa. (394), 419. 
^ Supra, 8 His Lordship was here referring to Delaware Bay. 
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a rale, the difficalty of the task would not deter th^ir Lordships from 
attempting to fulfil it. But in their opinion it is not necessary so to do. 
It seems to them that, in point of fact, the British Goyernment has foi^a 
long period exercised dominion oyer this bay, and that their claim hftf 
been acquiesced in by other nations, so as to shew that the bay has beea \ 
for a long time occupied exclusively by Great Britain, a circuipstance | 
which in the tribunals of any country would be very important. And : 
moreover (which in a British tribunal is conclusive) the British Legifila- 
ture has by Acts of Parliament declared it to be part of the British terri- 
tory, and part of the <;ountry made subject to the Legislature of New- 
foundland." ' 

It would seem, therefore, to follow from the above two cases that 
where the configuration and dimension V>f any bay are of such a nature' 
as to render it extremely difficult, independently of other consideraiions, 
to pronounce an opinion as to whether it belongs to the territory of the 
adjacent state or not, the habitual assertion by such state of sovereignty 
and dominion over it, by legislation or otherwise, or by the exercise of 
jurisdiction over it by its tribunals, if followed by the undoubted acquies- 
cence of other nations in such assertion, ma^ be a sufficient and concla- 
sive guide in determining its territorial character. * 

These landlocked bays, gulfs and estuaries, unlike the territorial 
waters on the external coast, are subject to the sovereignty andi 
dominion of the circumjacent state, and consequently to the governance 
of its municipal law, as fully and completely as are its intra- territorial 
waters.^ 

The soil of the bed of such bays, gulfs and estuaries prim& facie 
belongs, in England, to the Crown/ and in this country to Governmeni^ 
Before the passing of the statute prohibiting the alienation of Crown 
lands^ in England, the soil of such bays, gulfs &c., in any portion of the 
districtus maris could have been communicated to a subject by charter 
or grant, provided it did not derogate from, or interfere with, the public 

1 Grotius, de Tor. Bell, et Pao. lib. ii. o. 3. § 10 ; Vatters Law of Nations, Bk. i. ch. 23. 
§ 119; Bynkerahoek, Quest. lur. Pab. lib. i. c. 8; Dissertatio de Dominio Maris, c. 2; 
Wheaton's Int. Law (Boyd's 2nd ed.), 237 ; § 177 ; Hall's Int. Law (8rd ed.), 153-156 ; § 41 ; 
1 Twiss' Law of Nations (2nd ed.}, 293-294; § 181. 

S Hale, de Inre Maris, o. 4 ; Hargrave's Law Tracts, 10-11. Cf . The Free Fishers cf 
Whitstahle v. Qann, 11 0. B. N. S. 887 ; see infra, Lect. II. 

3 Cf. Baban Mayacha y. Nagu Shraviuihaf I. L. R., 2 Bomb. (19) 43. 

 1 Anne, c. 7, s. 5. 
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I rights of nairigation and:fishery over such waters. In the absence of any 
SQch statute in this country, it would seem that Goyemmeat is 
u£ liberty to make similar grants to private individuals, unrestrained by 
any right on the part of the public to fish in such waters^ — ^for the 
Magna Charta does not apply to India — but subject, presumably, to the 
public riglit of navigation. 

1 Cf. Baban Mayaoha y. Nagu Shravacha, I. L. B., 2 Bomb. (19) 44. 
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LECTURE n. 

THE FORESHORE OF THE SEA. 

The term * foreshore ' a generic expression — Extent of foreshore of the sea — Law tak6s notice 
of only three kinds of tides, the high spring tides, the spring tidel( and the neap tidefr^ 
Landward limit of foreshore of the sea acoording to Soman law — According to French 
law — According to English law as defined by Lor(f Hale — As ultimately determined 
in Attorney 'General y. Chambers — ^The seaward limit of foreshore — Ownership of the 
soil of the foreshore of the sea, according to the Roman law — Discrepancies between 4 
the texts relating to this subject — How reconciled by Orotius, J. Yoet, Yattel, Sohultes and 
Austin — Ownership of the soil of the foreshore of the sea according to English law- 
According to the law of France — According %io the law in this country — Soil of the ' 
foreshore claimable by subject, by grant or prescription — Burden of proof upgn the 
subject, both in England and Scotland — Theories as to the foundation of the prim& facie* 
title of the Crown to the soil of the foreshore — Crown's ownership of the foreshore 
subject to the public rights of navigation, access and fi.8hery — Crown prevented from 
making foreshore grants by a. statute of Queen Anne — The several acts ezerciseable 
over the foreshore — The value of each of these several acts taken singly as well as 
jointly — Attorney 'General v. James^Lord Advocate c. Blantyre^Lord Advocate v. Tou,ng 
— Nature of the restrictions upon the proprietary title of the Crpwn or of its grantee 
to the soil of the foreshore— Right of access to the sea — Right of navigation — Attorney- 
General v. Bic/iards— 3fai/or of Colchester v. Brooke— Blundell v. Catterall — Bight of the 
public to fish over the foreshore — Right of the public to take sand, shells, seaweed ^ 
Ac. — ^No such right claimable by custom, either by the general public, or by any portion 
thereof without incorporation — The Roman Civil law with regard to wreck — Under 
English law, wreck primd, facie belongs to the Crown — Different species of wrecks 
— Right of wreck does not imply right to the foreshore, nor vice versd^ — Prooedpre 
for custody of wrecks and for making claims thereto— Flotsam, jefcsam and ligai^i 
called droits of the Admiralty— They belong to the Crown unless the owner can be 
ascertained — The Pauline — The provisions of the English Merchant Shipping Act, 17 
& 18 Vict., c. 104 with regard to wrecks— The provisions of the Indian Merchant Shipping 
Act, VII of 1880, on the same subject. 

Under this head I propose to discuss the extent and limits of the 
foreshore of the s^^ of estuaries and arms of the sea ;^ the ownership 
of the soil of such foreshore ; as well as some minor topics connected 
with this subdivision of law. 

1 The word " foreshore," as defined by the legislature in 29 & 80 Vict. c. 62, s. 7. embraces 
" the shore and bed of the sea, and of every channel, creek, bay, estuary, and of ev«ry 
navigable rivo» of the United Kingdom as far np the same as the tide flows." Cf. Jfay<^ 
of Peni-yn v. Holm, 2 Ex. D. 328 j 46. L. J. Ex. 506 ; 37 L. J. Ex. 103. Trustees v. Booths 2 Q- 
B. 4. 
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The expression *, foreshore,* as a term of art^ has been introduced into 
legal language in comparatively recent years, and is not to be met )yith 
linihe earlier English text-books or reports of decisions on the subject. 
iln its technical import it is more comprehensive than sea-shore,^ and in- 
Idudes the shore of every bay, estuary and tidal river, channel or creek 
lletweei^ high and low-water mark. Though the nature and some of the 
legal incidents of tlte foreshore of the sea are, in many respects, similar to 
Ithose of the foreshore of tidal navigable rivers, yet on the whole it will 
1)6 deemed far more convenient to deal with them separately. 

Extent of foreshore determined by tides— The waters of the sea 
Are UaSle to constant fluctuations and subject to ever-recurring changes ; 
^metimes rising above and overflowing the land ; sometimes retiring 
rom and leaving the land dry. ^^When examined, these fluctuations 
nd. changes are found to present two widely different characteristics, 
oine of them observe a fixed periodicity and regularity, in consequence 
|of which they may be described as being ordinary ; others observe 
bo SQC^ periodicity at all ; they occur seldom and at irregular intervals, 
and for this reason may be regarded as being extraordinary. To the 
former class belong the physical phenomena known by the denomina- 
tion of tides ; under the latter class may be grouped all inundations 
and floods as well as all sudden and unusual recessions or derelictions 
bf the sea. The manner, extent and permanency of these changes will be 
louad, as we proceed, to govern and determine the ownership of the 
JBoil affected by them. 

I The seashore separates the sea-bottom on one side from what may be 
jtalled the terra firma or dry land on the other. In common parlance, the 
iBea-bottom refers- to the soil which never becomes dry, notwithstanding 
changes on the surfEtce of the sea ; the terra firma imports laud wholly 
I exempt from the action of any of the tides ; and the seashore denotes such 
portion of the intervening land as is alternately covered and left dry by 
the flux and reflux of the tides, comprising within it all that extensive belt 
of waste ground or strand of sand, shingles and rock liable to the action 
of every kind of tide. But definitions or rather descriptions of this kind 
do not convey anything more than a mere general idea of the subject- 
matter, and can scarcely be said to be adequate for any scientific purpose. 
I^e tave all observed that the boundary lines which divide the seashore 

1 " That is called an arm of the sea where the sea flows and reflows, and so far onl^ as 
U>BMa 80 flows and reflows," Hale, de lore Maris, p. 1, c. 4 ; Uargrave's Law Tracts, 12. 
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from sea-bottom on one side and from terra firm£t on the other shift 
and. vary with the nature of the tide. It may, therefore, be expected that 
a strict legal definition of these boundary lines, will be obtained * bj » 
consideration of the nature and effect of the several kinds ot tides. 

Different kinds of tides.>~The law in England ignores those tides, or 
mor^ properly, floods and inundations which are the result of storm or 
other temporary or accidental circumstances co-operating with the action 
of the sun and moon upon the ocean, and takes notice of only three kindl 
of tides :^ — 

1«^. The high spring tides, which are the fluxes of the sea at thoae 
tides which happen at the two equinoctials. ' 

2nd, The spring tides, which happen twice every month at the fuD 
and change of the moon. \ 

Zrd, The neap tides, which happen between the full and change oi 
the moon, twice in twenty-four hours. 

JFrom these three kinds*" of tides would seem to result three distind 
shores, each differing from, though overlapping, the other. Indeed, th« 
actual tides are far more numerous than Jbhese, because we know thatj 
as a matter of fact, the tides of each day ^differ from one another, in 
the limits which they reach. But the variations ar^ too small for th« 
law to take notice of them. 

Landward limit of foreshore, (a) according to Roman Law.—Tiii 
Boman law appears to have had adopted the limit of the highest tide 
in time of storm or winter as the landward boundary of the litus maris 
or the seashore. Est autem litus maris quatenus hibernus fluctus maxi' 
mus excurrit.* 

I Hale, de lure Maris, p. i, c. 6 ; Hargrave'a Law Tracts, 25,«26 ; Smith v. Earl of SUifi 
6 Bell's App. Cas. 487 ; Hall on the Seashore (2iid ed.;, 10 ; Morris' Hist, of the Foreshore, 676. 

^ Inst. ii. 1. 2. Litus is defined by Celsas thus : — Litas est, qaonsque maziiiias flocUfl 
a mari pervenit. Dig. 1. 16. 96 pr. According to Cassias : — Li tns publicum est eatcDt* 
qua maxime fluctus exaestuat. Dig. 1. 16. 112. There seems to be some slight direr* 
gence of opinion among some of the English authorities pn the Civil law as to the propel 
interpretation to be put upon the passage quoted in the text from the Institutes of Justiniai>> 
According to Lord Stair's exposition, which was adopted by Alderson, B., and Maule, J.. «* 
well as by Lord Cranworth, L. C, in Attomet^-Oeneral r. Chamhers (4 De G. M. & G., 206), tii« 
definition contained in that passage refers to the highest natural tide as distinguished froa 
the highest actual tide, for these, it is said, may be produced by peculiarities of wind or othtf 
temporary or accidental circumstances concurring with the flow produced by the action of thfl 
sun and moon upon the ocean. Cf. Hall on the Seashore, (2nd ed.) 8 ; Morris' Hist, of the Fare* 
shore, 674. Sandars apparently adopts the same view, for he translates the passage thus:— 
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(b) According 4o French law— The law of France, regulated in 
this respect by the Ordonnances of 1681, declares that the landward limit 
!of*the seashore coincides with the line reached by the highest flood 
of March (i* e, when the sua is near the vernal equinox), though on the 
rides of the Mediterranean, the limit of the seashore still continues to be 
determrned by the rule of the ancient Roman law.^ 

. (c) According to English law.-~Of the three species of tides I have 
just mentioned, the Commoij law of England has selected the third, that 
is, the neap tid^s for the purpose of fixing the limit of the seashore. 
jTbat law gives the shore to the Crown, as a part of its royal prerogative, 
(a topic on which I shall have occasion to dwell later on at some length,) 
on the principle that it is land so barren and unprofitable as to be incap- 
able of ordinary cultivation or occSipation, and therefore to be regarded 
in thS nature of unappropriated soil. If we apply this test to the high 
spring tides, it is manifest that they can by no means be taken to deter- 
mine tjie extent of the seashore, as a part of the rojal demesnes, because 
they frequently overflow ancient meadows and salt marshes which un- 
questionably belong to the subject. Nor do the spring tides fulfil this 
test either. In the marshy districts along the coasts of the sea, the lands 
>hich are subject to the action of the spring tides are of considerable 
extent and value, and by no means so barren and unprofitable as the 
^ordinary seashore or strand. These marshes, indeed, are in many places 
*inanoriable,' to quote Lord Hale*s expression, — and the right to embank 
&nd enclose them against the fluxes of the spring tides for the purpose 
of reducing them to a cultivable condition, is of no small importance to 

"The seashore extends as far as the greatest winter flood runs up ;" (Sandars' Institntes of 
Justinian, 2nd ed., 168), But Hunter seems to differ from him, for his rendering, viz., — " The 
seashore extends to the ^highest point reached hy the waves in winter storms," includes the 
combined effect of the storm and the winter tide. (Hunter's Roman Law, Ist ed., 164). The 
latter view seems to accord with the interpretation which the modern Continental civilians 
hare put upon the passage, because Moyle, who professedly bases his commentary and the 
i^otes on the authority of the Institutional and other treatises of Pijchta, Schrader, Baron, 
and Vangerow, paraphrases " hibernus " to mean * per hiemem vel ventis excitatus," i. «., 
*Q winter or in time of storm. 1 Moyle's Imp. lust. Inst., 183. Lord Cranworth, L. C, 
i^ Mtomey-Gen&ral v. Chambers, remarked that, speaking with physical accuracy, the 
^ater tide was not in general the highest. 

^ Sirey, Les Codes Annotes, v. i, § 638, note (n. 34.) The limit of the seashore is 
deaned by art. 1, tit. 7, Bk. iv of the Ordonnances of 1681. Cf. Ibid., note (n. 38). Lands 
covered at periodical intervals by the waters of the sea forcing themselves through a fissure 
^ a cliff or breach in an embankment occurring unexpectedly are not reputed seashore. Ibid, 
note (n. 87.) 
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the lords of adjacent manors and the owners of adjacent lands. The 
neap tides, primd; facie, seem to indicate the limits which wo\ild satisfy the 
requirements of the test stated above ; and, indeed, Mr. Hall in 'his 'EsAj 
on the seashore, written so far back as 1836, following the authority of 
Jiord Hale, states it as good law in his day that, the terra firma and the 
right of the subject in respect of title and ownership extends down to the 
edge of the high-water mark of the ordinary or neap tides. 

Besides, the older authorities on the Qommon law uniformly de- 
scribe the " shore,*' as that which lies within the ".ordinary flax and 
reflux of the tides.*'^ In recent times this definition appears to havey 
been judicially recognized in Lowe v. Govett^y in England, and in 8mUk 
V, Earl of Stair,^ in Scotland. But the final precision was given to it 
in the subsequent case of Attomey-f^eneral v. ChamberSy* where, aftCT 
much doubt and discussion, it was finally settled that the seashore 
landwards, in the absence of particular usage, is prim& facie limited by 
the line reached by the average*^of the medium high tides between the 
spring and the neap, in each quarter of a lunar revolution during the 
whole year. There the learned Judges, who assisted Lord Chancellor 
Cranworth in the determination of this somewhat difficult point, accept- 
ing as a sound governing principle. Lord Hale's reason for excluding the 
spring tides, namely, that the lands overflowed by them are, for the most 
part of the year, dry and * manoriable,' that is to say, free from the action • 
of the tides during a greater portion of the year, proposed to themselves 
for answer the question, * What are the lands which, for the most part of 
the year, are reached and covered by the tides P For lands which are 

1 Dyer, 326 ; 2 Roll. Abr. 2, p. 170, 1. 43 ; Blundell v. Catterall, 5 B. & Aid., 304 ; Hale, 
De Inro Maris, p- 1. c. 4 j Hargrave's Law Tracts, 12, 14. 

3 3 B. A Ad., 863. Cf . Hale, de lure Maris, p 1, o. 6 ; Hargravo's Law Traotg. 12, 26 ; 
Hall on the Seashore (2iid ed.), 8 ; Morris' Hist, of the Foreshore, 674 j Harvey v. Jtfayor </ 
Xyme RegiSf L. R. 4 Ex., 260. 

8 6 Bell, App. Cas. 487 ; 18 Jtir., 713. 

4 4 De G. M. & G.A^Oe ; 23 L. J. Eq., 662 ; 18 Jur., 779. Prior to this case, this very point 
had been raised in Scotland In Smith y. The Officers of State for Scotland^ which came before 
the Honse of Lords on appeal and is reported in 13 Jur., 713. Sir Fitzroy Kelly argued that 
the medium line between the springs and the neaps should be taken as the boundary of 
the property of the Crown. But the House of Lords expressly abstained from intimating any 
decisive opinion upon it. It is to be noted that in this case Lord Brougham in extremely em- 
phatic and reverent language defended the high authority of Lord Hale's work, De lure 
Maris, the autWbnticity of which, notwithstanding doubts suggested by Serjeant Mereweather, 
Mr. Hall and Sir J. Fhear, has at last been conolosively established by Mr. Morris. 3^ 
his Hist, of the Foreshore, 818. 
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• • • 

iubject to the actios of the tides for the most part of the year, being 
on that account incapable* of cultivation and appropriation iif the 
ordinary modes, mast evidently constitute the seashore. Now, strictly 
speaking, tlie 4oWest high trdes (those at the neaps) are also as much 
periodical, and happen as oft^n as the spring tides ; consequently, lands 
covered 1>y them^ cannot be said to be lands which, for the most part of 
tha year, are reached and covered by the tides. But not so are the 
medium high tides of eacl^ quarter of a lunar revolution during the year. 
They seem clearly to fulfil this condition. " It is true '* said the learned 

%JudgeB ** of the limit of the shore reached by these tides, that it is more 
frequently reached and covered by the tide than left uncovered by it ; 
for about three days it is exceeded, and for about three days it is left 
short in each week, and in one day it is reached. This point of the shore, 

-.therefore, is about four days in every week, that is for the most part of 
the year reached and covered l)y the tides." 

IprA Cranworth, L. C, thus stated the principle and the rule 5 — 
" The principle which gives the shore to the Crown is that, it is land not 
capable of ordinary cultivation or occupation, and so is in the nature of 
unappropriated soil. Lord Hale gives as his reason for thinking that 
lands only covered by the high spring tides do not belong to the Crown, 
that such lands are, for the most part, dry and manoriable ; and, taking 

^tlus passage as the only authority at all capable of guiding us, the 
reasonable conclusion is, that the Crown*s right is limited to land which 
is, for the most part, not dry or manoriable. The learned Judges whose 
assistance I have had in this very obscure question, point out that the 
limit indicating such land is the line of the medium high tide between 
the springs and the neaps. All land below that line is more often than 
not covered at high water, and so may justly be said, in the language of 
Lord Hale, to be covered by the ordinary flux of the sea. This cannot 
be said of- any land above that line ; and I therefore concur with the 
able opinion of the Judges, whose valuable assistance I have had, in 
thinking that that medium line must be treated as bounding the right of 
the Crown.'* 

Seaward limit of foreshore. — For similar reasons, the seaward 
boundary of the seashore, or in other words, the boundary line which 
separates the seashore from the sea-bottom, prim& facie, in the absence 
of particular usage, corresponds to the line reached by th^ average of 
the medium low tides between the spring and the neap, in each quarter 
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of a lunar revolufcion during the whole year. When, therefore, in 
charfbrs, grants, or other deeds, land is granted either up to the high- 
water mark or down to the low-water mark, such grants &c. must Be 
understood to convey land in the one case, up to the line 'reached by 
the average of the medium high tides, and in the other, down to the line 
reached by the average of the medium low tides, between tbe spring and 
the neap tides, in each quarter of a lunar revolution during the whgle 
year. ^ 

The boundary corresponding to the line of the i^edium low tide 
between the spring and the neap tides is also of some, though not o!^ 
quite as much, practical importance as the other boundary line, because 
the foreshore may be granted by the Crown to one individual and tbe 
soil of the bed of any portion of the sea, districtus maris, in what are 
called the King's Chambers, or the soil of the bed of an arm of the sea,^ 
may be granted to another, in which case the boundary line between tbe 
tTTO properties would evidently be this line of medium low tide.^ Tbe 
importance of this boundary has been further enhanced in consequence 
of the recent decision in Beg. v. Keyn} <n which, in the absence of 
statute, the low-water mark has been held to be the limit of the British | 
territory on the external coast, and the limit of the Common law juris- i 
diction of counties on the sea-coast. 

As these lines vary as the sea encroaches on the land or recedes • 
from it, so the boundaries of the foreshore vary with such encroachment 
or recession of the sea.^ But the right of the Crown or its grantees to 

1 2 £z. D. 63. Cf. Blackpool Pier y. Fylde Union, 46 L. J. H. C, 189, in whioli the neces- 
sity for ascertaining the low- water mark arose, for the pnrpose of determining whether a pier 
was out of the realm so as to be exempt from the liability of being rated to the poor as an 
extra-parochial place under 81 & 32 Vict. o. 122, s. 27. 

8 Scratton v. Brown, 4 B. A; C. 485, where Bayley, J., observes ** The Crown by a grant of 
the seashore would oonrey, not that which at the time of the grant is between high and 
low- water marks, but that which from time to time ehall be between thene two termini." 
It is described as a ^* dioveable freehold '' and its validity supported by a reference to 1 Inst., 

486. 

The rule of Scotch law is similar to this, for with regard to a charter ' with pertinents ' 
and bounded by the sea (which, according to Scotch law, includes the foreshore down to low- 
water mark), Lord Glenlee thus observed in Gampbell v. Broxon, (17 Fao. Coll. on p. 447), ** When 
a landholder is bounded by the sea, it is true he has a bounding charter. But it is a bonndary 
moveable and fluctuating sud, naturA ; and when the sea recedes, he must be entitled still to 
preserve it as his boundary. The shore is indeed still publici iuris ; but when the sea goef 
baok| the shore advances, and the proprietor is entitled to follow the water to the point to 
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the foreshore, in tbpse systems of law where the Crown does possess this 
right, is not afEected, unless the alteration in the position of those l^oun- 
dftri'es takes place hj slow and imperceptible degrees.^ 

Owner^p of the foreshore of the sea (a) according to Boman law.— - 
Having thus ascertained the limits of the seashore according to the 
Romau law, the French law and the English Common law respectively, let 
QS now proceed to consider in whom the ownership thereof, according to 
those systems of law, is vested, as well as what the nature of such owner- 
ship is. 

Having drawn the distinction between ^res in patrimonio,' t. e., 
thingi which admit of private ownership, and ^ res extra patrimonium,' 
t. e., things which do not admit of private ownership, Justinian in his 
' Institutes proceeds to classify ^ reef extra patrimonium ' under four heads, 
in«.,-i^(i) ^res communes.' t. e., things common to all, (ii) <res publicae,' 
t. 6., things which are public/ (iii) * res universitatis,' i. e., things belonging 
to a society or corporation, and (iv) * res imllius,' i. 6., things belonging 
to no one. With regard to the first, i. e , the * res communes,' he says : — 
The following things are by^atural law common to all, — the air, running 
water, the sea, and consequently the seashore. No one therefore is 
forbidden accesS to the seashore, provided he abstains from injury to 
houses, monuments, and buildings generally ; for these are not, like the 
k sea itself, subject to the law of nations.' 

Marcian from whom the above passage in the Institutes is taken, 
enumerated the *re8 communes' thus: — The following things are by 
natural law common to all — the air, running water, the sea, and conse- 
qnently the seashore. No one therefore is forbidden access to the 
seashore for the purpose of fishing, provided he abstains from injury to 
houses, buildings and monuments; for these are not like the sea itself, 
subject to the law of nations.* , 

which it may naturally retire, or be artificially embanked." See opinion of Lord Watson in 
I^rd Advocate v. Young, 12 App. Oa. (544), 552. 

1 Rejc V. Lord Tarhorough, 3 B. & 0. 91 j 8. c. in error, 2 Bligh (N. S.) 147 ; Re Hull ^ Selhy 
^«iway, 5 M. & W., 327. The law appears to be the same in France, becanse there if the 
Bea encroaches npon the lands of private owners, snch lands become part of the seashore, 
»nd sabject to the ownership of the state ;'Sirey, Les Codes Annotes, v. i. § 538, note (n. 38). 

3 £t qnidem natnrali iare commonia sunt omninm haeo : aer et aqua proflnens et mare 
ot per hoc litora maris, nemo igitnr ad lit as maris accedere prohibetar, dam tamen yillis et 
monamentis et aedificiis abstineat, qaia non sant iaris gentiam, sicat et mare. Inst. ii. 1. 1. 

^ Marcianas : — Et qaidem natural i iare omniam oommnnia snnt ilia : aer, et aqaa pro- 
flnensi et mare, et per hoc litora maris. Dig. i. 8. 2. !• 
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With regard to the use of the seashore and its o.wnersbip, the law ij 
thus stated in the Institutes: — 

Again the public use of the seashore, as of the sea itself, is part 
the law of nations ; consequently every one is free to buiM a coti 
upon it for purposes of retreat, as well as to dry his nets and haul thei 
up from the sea. But they cannot be said to belong to any one as privat 
property, but rather are subject to the same law as the sea itself, wil 
the soil or sand which lies beneath it,^ 

There is another passage in the Institutes taken with slight altei 
tion from the Digest, which has some bearing on this matter. It is 
follows : — ^ 

Precious stones too, and gems, and all other things found on t1 
seashore, become immediately by natural law the property of the finderJ 

It is also laid down in the Digest that : If by driving piles 
erected a structure upon any part of the seashore, he became owner 
the soil (soli dominus), but his^ownership lasted so long as the structarej 
stood there.* I 

It is quite evident from the words 'andoconsequently * (et per hoc),; 
in the context, "the sea, and consequently the seashore" (mare et per; 
hoc litora maris) that, according to Roman law, the seashore was coa-^ 
sidered as a part of the sea, and not of the adjoining land. It would, 
therefore, seem to follow that the legal incidents of the seashore would] 
presumably be the same as those of the sea itself. But then, if the sea 
and the seashore are ^ res communes,' i. 6., common to all, what is the 
meaning of the passage last cited, namely, ^^ the public use of the sea* 
shore, (litorum quoque usus publicus) as of the sea itself, is part of the 
law of nations''? Are the expressions ' communis' and ^ publicus' in the 

Marcianns : — Nemo igitnr ad litus maris aocedere prohibeinr piscandi caasa, dam tamen 
yillis et aedificiis et monamentis abstineatur, qnia non sunt inris gentium sicut et marc 
Dig. i. 8. 4. To ' piscandi causa ' Gothof red, on the authority of Theophilus, adds in a 
note ** sed et ambulandiv^t navis religandae causa." 

i Litorum quoque usus publicus iuris gentium est, sicut ipsius maris : et ob id quibus* 
libet liberum est casam ibi imponere, in qua se recipiant, sicut retia siccare et ex mare 
deducere. proprietas autem eorum potest intellegi nullius esse, sed' eiusdem iuris esse, coinc 
et mare et quae subiacent mari, terra vel harena. Inst. ii. 1. 6. Cf. Dig. i. 8. 4; i. 8. 6. 1. 

S Item lapilli gemmae et cetera, quae in litore iuveniuntur, iure naturali statim inventoris 

fiunt. Inst. ii. 1. 18. 

Florentinus -.—Item lapilli, gemmae, caeteraque, quae in litore invenimus, iure natmull 
nostra statim fiunt. Dig. i. 8.' 8. 3 Dig. i. 8. 6 pr. ; xli. 1. 14 pr. et I. 
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|lbo7e passages uded syuonymoiislj 9^ The classification of ^ res extra patri* 
Bonium' by Justinian, to which I have already adverted, shows that ires 
Mfblicae' form as distinct a oo-ordinate species thereof as ^res commanes.' 
Riey ought, therefore, to be ezclasive of one another. Strictly speaking, 
F res communes' refer to things which are common to all mankind, and 
l^res publicae ' denote things which belong to, and are used by, the state 
18 a private person, as well as things which are publico usui destine tae, 
li. 0., things, the use whereof^belongs to the cives, i. a., all the members of 
the state, and not, to ' communes,' i. e., mankind in general. This yerbal 
^iscrepancy may possibly be reconciled by the suggestion that the less is 
iclnded in the greater ; that ' usus publicus ' is included in * usus com* 
lanis,' that although the use of the seashore is common to all mankind, 
is not incorrect to say that the use of it is common to all the members of 
ie>8t&te, (i. 6., the Roman Empire) who form a part of mankind in general. 
This community of the seashore is rendered more explicit by 
Teratins, who says that they are not public in the same sense as those 
lings which are the property of the people at large, (that is to say, as 
^longing exclusively to a ^particular state), but in the sense of 
dogs provided originally by nature, and not yet brought under any 
lan's ownership.^ 

But if the seashores are ^ res communes,' i, e,, belonging to all man- 
and, they must necessarily be beyond the jurisdiction and dominion of 
\e Roman Empire. This, however, seems to be contrary to what Celsus 
lleclares : — ^^ It is my opinion that through the whole extent of the 
^man Empire, the seashores belong to the Romans ; the use of the sea, 
like that of air, is common to all mankind."^ It is also inconsistent with 
lirhat Pomponius says : — ^^ Although what is built by us on the public sea- 
lihore or in the sea is our own, yet the Prsetor's leave must be obtained, 
in order that such act may be lawful.''^ 

i Barbeyrao in a note to GrotinB, de lor. Bell, et Pao., lib. ii, c. 8. § 9, Btatea that Noodt, 
in hia Probabilia Inns, lib. i. oo. 7| 8, has proved at large that, according, to the langnage of the 
ancients on this subject, the terms pnblio and common meant the same thing. And he 
apparently shares the same opinion. 

I • ^— — nam litora pnblioa non ita sunt, ut ea, quae in patrimonio sunt popoli, 
bed nt ea, qnae primnm a natora prodita sunt et Ul nnllius adhuo domininm pervenerant, 
iDig. zli. 1. 14 pr. 

S Litora, in quae popnlas Bomanos imperinm habet, popnli Bomani esse arbitror. § 1. 
Maris oomTntinem nsiun omniboa hominibns, nt aeris. Dig. zliii. 8. 3. 

^ Qnamvis qnod in litore publico vel in mari eztruzerimus sostrum fiat, tamen deoretnm 
pnetoris adhibendum estj ut id faoere lioeat. Dig. xli, 1. 50. 

6 
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Reconciliation of conflicting texts. — Grotius reconciles this conflict 
of t^xts by holding that Neratius meant the shore only so far as it is 
serviceable to those who sail or pass by, but that Celsus spoke of fhe 
shore in so far as it is appropriated to some use, as wSen one builds 
a structure upon it.^ 

Thus Grotius' view of the Roman law on this subject was, that 
according to it, the dominion of the Roman Empire over the seashore 
extended as far as it was actually appropriated by the Roman people. 

J. Yoet thought that, according to Roman law, .the seashore be- 
longed to the people of Rome in this sense, that they could prevent th^ 
approach of persons to it, who came there to infest or molest the dwellers 

on the coasts ; that the jurisdiction, which Celsus declared the Romaii 

ft 

people possessed over the seashore, was of the same kind as that which 
Antoninus claimed for himself over the world ; that it was merely •ex- 
pressive of the idea of supremacy, and did not include the notion of 
property.* ^ 

Yattel thinks that, according to the Roman jurists, the shores of the 
sea were common to all mankind only in regard to their use; that they 
were not to be considered as being independent of the Empire.* 

Schultes states that the gloss upon the Pandects of Justinian^ (ia 
the Bibliotheca Bodleiana) shows that the ancient civilians considered the 
seashore and the adjoining sea as being in the protection and under the* 
jurisdiction of the king ; and that they have described the sea in regard 
to its property, use and jurisdiction thus : — ^ Mare est commune quoad 
usum, sed proprietas est nuUius, sicut aer est communis usu, proprietas 
tamen est nullius, sed jurisdictio est Caesaris/ 

The expression * res publicae,' according to Austin, has a larger 
as well as a narrower signification. In the larger sense, all things within 
the territory of the state are * res publicae ', or belong to the state, in the 
sense that, it is not restrained by positive law from using or dealing with 

1 Grotins, de Iiir.«Bell. et Pac, lib. ii, o. 3. § 9, 2. 

8 ita qaoqne popnli Bomajii fait, ad lifctora sna appalsam denegare nocitaris et tnrbatora 
accolarum quietem. Nee alio seiiBa Celsnm in 1. litfcora, 3 ff ne quid in loo. publ. fiat. Scripg i 
arbitror litfcora, in quao popnias Romanns imperiam habet, popnli Bomani esse, qnam qaod i 
littora ilia, quibns aeqne ac Oceano Bomana terminabatnr potestas, et i gentium aliamm t€ i 
separabatur, banc jurisdictionis speoiem popnlus exercuerit; sicut dominium, quod aii 
superioritatis, non proprietatis, ei Celsus tribuerit j eo modo, quo sibi Antoninus mundi a< 
gavit dominium in 1. 9, ft de lege Bhod. de jactu. J. Voet, Comm. ad Pand, lib. i, t. 8^ { 9 

S VattoVs Law of Nations, Bk. i, c. 23, § 290. 

 Dig. i. 8. 3 ; Vinnius, Comm. ad Instit, lib. ii, t. 1, § 18. 
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them as it may pleade. In the narrower sense, it refers to those things 
which the state reserves to itself. Of the latter, there are some wliich 
it nevertheless permits its subjects generally to use or deal with in cer- 
tain limited* and temporary modes. The shores of the sea (in so far as 
they are not appropriated by private persons,) come within this clas^? of 
-things,* He says that * res publicae ', in this latter sense are commonly 
styled *res communes,' and that the opinion of the Roman lawyers, 
that the title of the subjects to the use of * res communes * was anterior 
to any that the state could impart, is erroneous. 

• It has been thought by some writers that the modern doctrine, that 
the seashore belongs to the state, has been derived from Celsus. But 
whether this is so or not, it is clear that Austin's view as to the nature of 
the ownership of the seashore is the inevitable corollary of his system 
^f t>ositive jurisprudence. 

{b) According to English law.— However difficult it may be, amid 
this conflict of texts and discordance of opinions among the modern 
civilians to spell out with accuracy the doctrine of the Roman law, 
the Common law of EnglariJJ on this topic has, from the earliest times, 
been uniformly (Jear and consistent. Even Bracton, the earliest writer 
on the Common law, who is considered to have laid down very nearly the 
same doctrine on this matter as the ancient civilians did, — indeed, he 
has been accused by Sir Henry Maine^ of having directly borrowed from 
the Corpus luris * the entire form and a third of the contents ' of his trea- 
tise on English law — said only as follows : Indeed by natural law the 
following things are common to all : — running water, the air, the sea 
and the shores of the sea which are, as it were, accessories of the sea. 
No one is forbidden access to the shores of the sea provided he abstains 
from injury to houses and buildings generally, because the shores of the 
sea, like the sea itself are by the law of nations common to all * He did 

1 Ancient Law (4th ed.) 82. In Benest y. PipoUf 1 Knapp, 60, Lojd Wynford, on p. 70, 
observed " whoever indeed will take the trouble to read Bracton, and our other early writers 
01 le Common law, will be surprised to find the number of doctrines they have adopted, and 
e' whole passages that they have transcribed from the Civil law." See 1 Law, Q. B., 425 
(i )re Mr. Scrutton, after a careful comparison of a large portion of the text of Bracton with 
tl . of the Institutes, remarks that Sir Henry Maine's estimate of Bracton's indebtedness to 
S *an law is excessive) ; Sorutton, Boman Law in England, 79-121; Bracton's Note Book' 
( Maitland), Introd., 10. 

Naturali vero iure communia sunt omnia haec, — aqua proflnens, aer, et mare, ct litora 
I », quasi maris accessoria. Nemo enim ad litora maris accedcrc prohibetur, duni tamen a 



J 



41 THE fOBESHORE OF THE SEA. 

not add the remainder o£ the passage from the Civiriaw, war., — ^* but they 
cannot be said to belong to any one as private property'/ thereby suggest- 
ing the inference that even he did not mean to deny that the ownership of 
the shores of the sea rested with the king ; the use merely, according 
to him, being common to all.* 

The soil of the foreshore of the sea, of estuaries and arms of *the sea 
as well as of tidal navigable rivers, is, according to the law of England, 
primd. facie vested in the Crown* by virtue of its prerogative.* ** Rex in ea 

▼illis et aedificiifl abstineat, quia Hiora sunt de iare gentium commnnia, noat ei mare| 
Brae ton, lib. ii. f. 7, § 5. ^ 

^ Proprietas antem eomm potest intellegi nallias esse. Inst. iL 1. 6. 

* Hall on Seashore (2nd ed.), 105. Mr. Morris controTerts Mr. Hall's argument by remark- 
ing tbat Bracton omitted the passage in the Institntes because he must have been weU aware 
that, thronghont the kingdom the foreshore, in point of property, was in very nnmartnif 
places vested in the lords of manors, although subject to the right of the public to use it for 
certain purposes. Hist, of the Foreshdre, 81-33. 

• Mayor of Penryn v. Holmey 2 Ex. D., 38 j Oarm v. Free Fishers of WhUgtahley U 
H. L. C, 192 ; Attorney -General y. Parmeter, 10 Price, 878 ; Blundell t. C(UteraU, 6 B ft 
Aid., 268 ; Attorney- General v. Ghambere, 4 De G., M. ^' G., 206 ; Bagot t. Orr, 2 Bos. & Poll, 
472 ; Mayor of Colchester t. Brooke, 7 Q B., 339 ; WiUiams y. Wilcoa, 8 Ad. & EL, 314 ; Ma^or 
of Carlisle y. Graham, L« B., 4 Ex., 361 ; Sir Henry Constable* s case, 5*Rep. 106a ; Dyer, 326; 
Attorney -General v. Burridge, 10 Price, 350 ; Lopen Y.Andrew, 3 Man. ft Ryl., 329 ; Lowe v. Qoviltt, 
3 B. & Ad., 863; Scratton y. Brovm, 4 B. A C, ^6& ; Somerset y, Fogwell,& B. A 0,,B^} 
Attorney -General y. London, 1 H. L. G., 440 ; In re Hull ^ Selhy Railway Co.y 6 M. ft W., 827 ; 
Benest v. Ptjxm, 1 Knapp., 60 ; Attorney -General y. Tomline, 12 Gh. D., 214 ; 14 Gh. D., 
68; Dickens y. Shaw, Hall on the Seashore (2nd ed.), Apdx. ; Hale, de lure Maris, p. 1, o. 4; 
Hargraye's Law Tracts, 11, 12; 1 Bla. Gom., 110, 264 ; 8 Bacon's Abr. tit. Prerogatiye, B. 8; 
5 Com. Dig., Nayigation, A. B ; 1 Kent, Gom. 867 ; 8 Kent, Com., 427, 431 ; Ghitty on Pre- 
rogatiye, 207. Gf. Malcolmson y. G'Dea, 10 H. L. G., 593 ; Bristow y. Cormican, 8 App' 
Ga., 641 ; Neill y. Duke of DevonshirSi 8 App. Ga., 135. Mr. Morris has by an elaborate 
historical examination of all the cases and old records relating to foreshore, endeayonred 
to proye that the theory of the piimd facie title of the Grown thereto was unknown 
in England down to the time of Queen Elizabeth, that it was inyented for the first time 
by Mr. Digges in the year 1568, and that it is directly opposed to the actual state of 
things, because, as he^terwards proceeds to shew, the Crown has to a yery lai^ extent 
granted away the foreshore, and that yeiy little, if any, of it in fact remains yested in the 
Crown. History of the Foreshore, Introd. i — liy, 638-644. He has also shewn by a rei^'eif 
of some of the Scotch oases, that the prim& facie theory was equally unknown in Scotl id, 
until 1849, when it was introduced by a dictum of Lord Campbell in Smith y. Eari of i wr 
(6 Beirs App. Cas., 487). Ibid., 573-691. 

4 ^* By the word ' prerogatiye ' we usually understand," states Sir William Blaokst lei 
" that special pre-eminence which the king hath oyer and above all other persons and oi of 
the ordinary course of the Common law, in right of his royal dignity. It signifies, in is 
etymology, (from prae and rogo) something that is required or demanded before, or in ; *e' 
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habet proprietatem/ sed populns babet usam ibidem necessarium/'^ is 
the aphorism ot Callis. It is so vested not for any beneQcial intereA to 
the Crown itself, but for the purpose of securing to its subjects col- 
lectively all the advantages and privileges which can accrue from such 
property. " All prerogatives/* says Bacon,* " must be for the advantage 
and good of the people ; otherwise they ought not to be allowed by law/' 
" This prerogative power '* says Mr. Ohitty " is vested in the king as 
the protector of his people, and guardian of their rights. It is subser- 
Tient, however, to those jura communia, which nature and the principles 
^f th^ constitution reserve for His Majesty's subjects. It can neither 
prevent them from trading or fishing.'** 

Consequently, this prerogative^cannot be exercised so as in any way 
to derogate from, or interfere witlf, these privileges of the public, consist- 
ing chiefly of the right of navigation, access and fishing. 

(c) According to French law.— TJnd^ the law of France too, the 
right to the foreshore of the sea is vested in the state^ and may be 
eommunicated to a subject by means of a grant (concession).^ 

(d) According to the la^ in this country.— In this country the prim& 
\ facie title of th^ Crown to the foreshore of the sea and its arms has not 
I yet been expressly affirmed in any judicial decision. But it is conceived 
{ that, whenever the question arises, the rule of English law will be 
I followed, as the prim& facie title of the Crown to the foreshore of tidal 

navigable rivers, which is a branch of the same rule and dependent upon 
' the same principles as those on which the title to the foreshore of the 
I sea rests, has, as will be shown later, clearly been adopted by the Courts in 
I India. 

I Foreshore claimable by subject by grant or prescription.— To return 

to English law : Although the Crown has, primd. facie, this right to the 
foreshore, yet a subject may have it either by ancient grant or charter 
j or by prescription.* 

! "The sea,'' said Lord Wynford, in delivering Jbhe judgment of 

j the Privy Council in Benest v. Pipon^ is the property of the king, and so is 
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A noe to all others. And henoe it f ollowsi that it most be in its natnre singular and 
s< utrical ; that it can only be applied to those rights and capacities which the king enjoys 
& in contradistinction to others." 1 Bla. Com., 250. 

OalliB on Sewers, 65. ' Bac. Abr. tit. Prerogative, p. 1. * On Prerogative, 173. 

' Code Napoleon, § 588. * Sirey, Les Codes Annotes, v. i. § 5S8, note (nos. 40, 42). 
* Hale, de Inre Maris, p. i, c. 6 j Hargrave's Law Tracts, 17, 18 ; Sir Henry Conttahle*s 
6 Bep., 107 ; DuU of Beaufort v. Swansea^ 8 Ex. 413 ; CaLmady y. Rcme, 6 C. B. 861. 
1 Knapp, 60. 

J 
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the land beneath ifc, except such part of that land asns capable of being 
useftiUy occupied without prejudice to navigation, and of which a subject 
has either had a grant from the king, or has exclusivelj occupied for so 
long a time as to confer on him a title by prescription : in ttie latter case 
a presumption is raised that the king has either granted him an exclusive 
right to it, or has permitted him to have possession of it, and to 'employ 
his money and labour upon it, so as to confer upon him a title by occupa- 
tion, the foundation of most of the rights of property in land. This 
is the law of England, and the cases referred to, prove that it is the lair 
of Jersey." ^ • 

The law of Scotland,^ upon this point, is the same as that of 
England; and in both countries, at all events since 1849, the presump- 
tion is the same, namely, that the foreshore still belongs to the Crown ; and 
in every case where the subject claims the ownership thereof, the burden- 
is thrown upon him to prove that ^y charter, grant or prescription it has 
passed to him.' «, 

Theories as to the foundation of prima fieune title of the Grown.-* 
Various reasons have from time to time beet^' assigned by judges as well 
as by text writers for the existence of this right of the grown to the fore* 
shore. Under the fiction of the feudal law by which all lands in 
the kingdom are, immediately or ultimately, derived from the king, as 
lord paramount, the shores and bed of tide waters having no other 
acknowledged owner are said to have remained vested in him in all cases 
where he is not shown to have granted them away. The aphorism of 
Lord Wynford, ' what nevor has had an individual owner belongs to 
the sovereign within whose territory it is situated,* evidently borrowed 
from the writings of Grotius and Puffendorf, the famous expounders 
of the law of nature, and applied by him to support the prerogative 
right of the Crown to the land beneath the sea, is merely a logical 

» Bell's Prinoiplea, § 6i2 ; Craig's las Feudale, lib. i. t. 15. § 12 j Gammel v. Commiasioners 
of Woods and Forest8,M3 Mncq., 419 ; Smith v. Officers of State, 13 Jnr., 713 ; 6 Bell, App. Cafl., 
487 ; Lord Advocate v. Blantyrey 4 App. Oa., 770 j Lord Advocats v. Toting , 12 App. Oa., 6*4. 

• Attorney 'General y. Richards^ 2 Anst., 606 ; Scratton v. Broum, 4 B. & 0., 486 ; 8oi f^ 
y. Fogwellf 5 B. & 0. 875 ; Dickens r. Shaw, Hall on the Seashore, Apdz. Izvii ; Blunt r* 
Catterall, 5 B. & Aid., 268 j Attorney -General v. Parmeter, 10 Price, 378 ; Lopew v. Andrt 3 
Man. & Ryl., 329. As to the presumption in Scotland, see Smith v. Officers of Stat£, su. ^' 
Lord Advocate v. Toung, supra. Until the year 1849, the presumption of law in Scotland a« 
that the seashore had been granted to the subject as ' part and pertinent of the adj- oi 
land, subjoct to the Crown's right as trustee for public uses '. Bell's Principles, §§ 643, ^ 
See also cases cited in Morris' Hist, of the Foreshore, 575 — 576. 



FOtTNDATION OP PKIMA PACIE TITLE OF THE CROWN. 47 



• 



deduction from the doctrine of territorial sovereignty, shown by Sir Henry 
Maine to be distinctly an offshoot, thoagh a tardy one, of feudalism.* 

Serjeant Woolrych thinks that the king was once in reality the 

master, as well in right of territory as in right of prerogative, of all 

the lands within his dominion ; that the needy condition of the monarchs 

and thtf constant demand for money, in early days, tempted them to 

dissever their possessions, and that thus in process of time there re.main* 

ed but a small territory whiQ^ is now known by the terms of Crown or 

demesne lands, v^hich include the seashore and the soil of tidal waters^ 

iSomewhat different, however, is the theory propounded by Mr. Chitty as 

to the origin of the Crown lands^. 

I Mr. Jerwood suggests that at the time of the Norman conquest, 

I William I, having acquired by ^confiscation all the estates in England, 

r retained in his own possession those lands, including the foreshore, which 

I were not distributed among his followers^ 

* * 

T^e doctrine of the Crown's title as universal occupant, postulated 
i in the formula ' what never has had an individual owner belongs to the 
sovereign within whose territory it is situated ', has been expressly dissent- 
ed from by Lord Blackburn in a recent case^ before the House of Lords. 
In the opinion which his Lordship gave, after quoting Mr. Justice 
Lawson's remark,—" What ground is there for suggesting that the 
*title'* (in that case, the title to the soil of a lake) "was not in the 
Crown? It is not shown or even suggested to be in any other, and it 
could not be in the public"— he observed : — " This would be a strong 
remark if there was any authority for saying that by the prerogative, 
the Crown was entitled to all lands to which no one else can show a 
title. But this is so far from being the case, that in the only instance in 
which no one couTd show a title, I mean that of an estate granted to 
one for the life of another, where the grantee died leaving the cestui 
que vie, the law cast the freehold on the first occupant of the land.' It 
was never thought that the Crown was entitled in such ji case.*' 
' Nature of the right of the Crown.— If the ownership of the Crown 

j 0} • the foreshore is merely that of a trustee, and the public at large 
ai "ts cestuis que trustent,* it follows that the Crown can make no grant, 
I U( jan a subject assert a claim by prescription, (which, indeed, pre- 
[ Bi )oses such a grant), of any portion of the foreshore freed from the 

J Woolrych on Waters (2nd. ed.), 434. • Chitty on Prerogative, 202.203. 

• Terwood on the Seashore, 20-29. * Bristow y. Cormican, 3 App. Ca., (641), 667. 

Bee Co. Litt., 40. ^ Phear on Rights of Water, 52. 
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rights or privileges of the public in respect of navigation, access aikl 
fishery.^ 

Bat such was not the view which the English monarchs in the eaflj 
days took of their prerogative rights. Unrestrained by the donstitational 
fetters which popular movement afterwards succeeded in imposing on the 
royal, prerogatives, the English monarchs made grants of foreshores to 
their subjects, with exclusive rights of fishing over them by means of 
appliances which were calculated to obstruct or impede the public right 
of navigation.^ These were forbidden by the Great Charter, which 
declared that " all weirs* f rom Tiencef orth shall be utterly put down, by, 
Thames and Medway, and through all England, but only by tW sea- 
coast.^'* But these grants had been so long enjoyed without interraption, 
that the legislature, though restraining by a statute passed in the reign 
of Edward III, the erection in future of any kind of obstruction to 
the enjoyment of the public right of navigation, thought fit to legalize 
all weirs, gorges &c. which had been erected and exercised before the 
commencement of the reign of Edward I. 

• Olaim to foreshore by grant. — As I have already said, a subject 
may claim any portion of the foreshore of the sea under an express 
grant from the Grown, either (i) as parcel of a manor,^ or of an adjoining 
freehold, or (ii) in gross. Claims to the foreshore, however, are as a matter 
of fact invariably made by lords of manors, in right .of their manor .^ * 
It would not serve much useful purpose at this day, if I were to take 
you through the various English cases on the construction of technical 
expressions used in ancient foreshore grants in gross and grants of 
manors on the coast. It is, however, important to bear in mind the general 

r 

" 866 Free Fishers of Whitstahle v. Oann, 11 H. L. 0., 192 j Free Fishers^/ WhitsiaJUe r. 
Foreman, L. B., 2 0. P., 688 ; L. K, 8 0. P., 578. 

8 Phear on Rights of Water, 60. 

* Fixed apparatus for ezclusiTe fishing. Stmctares projeoting into the sea or stream 
from which the flsherfiien lannched their boats and cast their nets or oondnoted other fishing 
operations. See MalcoUmon v. (yDeUy 10 H. L. 0., 619, 620 ; NeiU r. Duke of Devoffhirt, 
8 App. Ca., 136. 

^ 2 Go. Inst. 37. This statute was followed by others which were more effectual, vi* 2S 
' Ed. 3, o. 3 ; 1 H. 4, c. 12 j 12 Ed. 4, o. 7. 

^ The two most prevailing divisions of landed property in England are, (1) manors, r ah 
are tracts of freehold land, aooomponied by peculiar rights and privileges, and (2) nn sd 
freeholds, or freehold lands unaccompanied by any such manorial rights and priW ^ 
Copyholders are mere tenants of the lords of a manor. 

6 Hall on the Seashore (2nd ed.), 17 ; Morris* Hist, of the Foreshore, 683* 
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canon of construction; which, after considerable vacillation of opinion, has 

at last been judicially settled. Until a comparatively recent period tlfe 

rule established by the general cutrent of authorities was that, grants 

from the Crown are to be construed strictly and in favour of the Crown ; 

more specially, when they are in derogation of the prerogative of the Crown 

and in ^defeasance of the right of the public.^ But the Privy Council* 

has laid down that the same rules of common sense and justice must 

apply in the construction of a»deed, whether the subject-matter of cdu- 

straction be a grant from the Crown or from a subject — it being always a 

fnestio^ of intention to be collected from the language used with 

reference to the surrounding circumstances. In England, one established 

role of construction applicable to grj^nt^ of sea-coast manors is, that if 

the boundary be expressed to be down to the sea, it is presumed that 

the ordinary high-water mark (or, fo be more precise, the medium line 

of high tides between the springs and th^ neaps) is intended as the 

houndayy line ; but if it be expressed to be down to low-water mark, it 

will include the foreshore.* • 

For a long time the sovereigns of England enjoyed absolute and uncon- 
trolled freedom in rgaking whatever grants they^hose of the royal demesnes 
including the foreshore ; but after William III had greatly impoverished 
the Crown by such grants, Parliament was obliged to interfere and pass 
a statute,* in the reign of Queenri Anne, prohibiting the alienation of 
Crown lands with certain specified exceptions. So much, therefore, of the 
foreshore as had not been actually aliened by grant and bestowed on 
lords of manors and other subjects before that period, still remains vested 
in the Crown,^ incapable of alienation by it. But it is clear that with 

1 Boyal Fialiefy of the Banne^ Sir John Daviea, 149 ; Somerset v. Fogwelly 5 B. & C, 875 ; 
Attorney -General y. Furmen^ 2 Lev., 171 ; Hall on tho Seashore (2nd Ed.), 20 ; Morris' Ilist. of 
the Poreahore, 686 — 687; Jerwood on Seashore, 60; Forsyth's Constibntional Law, 175 ; R. v. 
afoyor of London, I Or. M. & R., 12; B. v. 49 Casks of Brandy, 3 Hagg. Adm. B., 271; 
Feather v. B., 6 B. & S. 283 ; 35 L. J. Q. B., 204. 

* Lord V. Commissioners of Sydney , 12 Moo., P. 0. C, 496. In the construction of statutes, 
h( oi-, the recognised rule has been that tho prerogative of the Crown cannot be taken away 
63 ,. by express words or necessary implication. Woolley v. Attorney -General of Victoria, 
2 .n. Ca., 163. 

Corporation of Hastings v. Ivall, L. R., 19 Eq., 558. 

. Anno, c, 7. s. 5 ; see Doe, d. R. v. Archhiahoj) of York, 14 Q. B., 81 ; Hall on tho 
8 lore (2nd Ed), 106 ; Morris' Hist, of tho Foreshore, 781-782 ; Chitty on Prero.i?atiro, 203. 
["ho management of the rights and interests bclonffing to tho Cro^Ti, in tlie slioros and 
t *he sea and the rivers of the United Kingdom as far as the tide flows, was by 29 & 30 

7 
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the sanction of Parliament, the Crown can stiH aliene any portion 
of the foreshore ; for though the Crown may not of its own anthority 
part with any of its prerogatives, yet when the Crown has acted nnder 
the authority of Parliament, such alienation is valid.^ 

Claim to foreshore by prescription.— As I have already observed, 
a subject may also claim a portion of the foreshore by user and pre- 
scription, and that again either (i) as parcel of a manor or of an 
adjoining freehold, or (ii) in gross. It should be borne in mind that 
although in English law, the term ' prescription ^ is generally used in a 
technical sense, as referring to the mode of proof employed to q^tablisS 
what are called incorporeal rights, 6. gr., easements, profits a prendre &c., 
yet it is sometimes also used in a geijeral and a wider sense to express 
merely that the right in question could not be assailed after inmi^morial 
enjoyment or enjoyment for a defined statutory period.* 

The several acts of user or of ownership for the exercise of which 
the foreshore of the sea appears to afford scope are chiefly the^ : — («) 
taking wreck ; (6) taking royal fish ; (c]| the various incidents of a port ; 
(d) fishing ; (e) mining, digging and taking sand, gravel, sea- weed, &c. ; 
(/) egress and regress, and right of way for the purpose of navigation, 
fishing, bathing and other uses of the sea ; {g) taking of anchorage and 
groundage of vessels upon the foreshore ; {h) embanking and enclosing^ 
and (i) punishing purprestures or intrusions, «. 6., trespasses.^ 

Lord Hale says : " It " — that is, the shore — " may not only belong to 
a subject, in gross, which possibly may suppose a grant before time of 
memory, but it may be parcel of a manor." ** And the evidences to 
prove this fact are commonly these ; constant and usual fetching graTel, 

Viot. o. 62, 8. 7, transferred from the GommiseionerB of the Woods and Forests to the Boftri 
of Trade, who are thereby directed to protect the Crown's rights, to ascertain in what paitd 
of the coast the Crown has parted with its rights, in what parts the rights of the Grown aro 
nndoabted, and in what part the title is doabtf ol ; to prevent encroachments on the foreshoret 
to protect navigation and other pablic interests, and to sell or lease in certain oases wicJi 
certain specified restrictions. Cf . 48 & 49 Yiot. c. 79. 

1 Gavilier Y. AyltoiUf 2 KD&-pjp, 72; Reg. t. EdvZjee Byramjee, 3 Moo. Ind. App., 468; 
5 Moo., P. G. C, 294; Beg. v. Aloo Paroo, 8 Moo. Ind. App., 488; 5 Moo., P. G. C, 296. 
The following cases show that the prerogative of the Grown to hear appeals cannot be taken 
away except by express words in a statute. Gushing v. Dupuy, 6 App. Ca., 409 ; Joh»si<f^ 
V. The Minister ^ Trustees of 8t. Andreio*s Ohurchf 3 App. Ca. 169 ; Theberge v. Laudry^ 2 App- 
Ca., 102 ; In re Louis Marois, 15 Moo., P^ G. G., 189. 

^ Phear on Bights of Water, 68. 

8 Ibid., 89 ; Morris' Hist, of the Foreshore, 657—661. 
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and sea- weed, and sea-sand between the high-water and low- water mark, 
and the licensing others so to do ; enclosing and embanking against the 
Bea, and enjoyment of what is so inned ; enjoyment of wrecks happening 
upon the sands ; presentment and punishment of purprestures there, in 
the oonrt of a manor, and such like ;'' and he adds, ^^ it not only may be 
parcel of a manor, but de facto, it many times is so ; and perchance it is 
parcel of almost all such manors as, by prescription, have royal fish, or 
wrecks within their manors. • For, for the most part, wrecks and royal 
iah are not and indeed cannot be well left above the high-water mark, 
linless ^t be at such extraordinary tides as overflow the land : but these 
are perquisites which happen between the high-water and low-water 
mark; for the sea, withdrawing at thepbb, leaves the wrecks upon the 
shore^y and also those greater fish which come under the denomination 
of royal fish. He, therefore, that" hath wrecks^ of the sea or royal fish 
by prescription infra manerium, it is a great presumption that the shore 
ia part^f the manor, or otherwise he could not have them."* 

A few explanatory remarks u«>on some of the technical expressions I 
have just used in enumerating the several acts of user or of ownership, 
may perhaps be tl^ught desirable before I proceed to discuss the question 
of prescription. The subject 'of wrecks in general requires a fuller 
^treatment and I propose to deal with it at a later stage of this lecture but 
for our present purpose, wreck in#its specific sense, may be taken to 
refer to unclaimed ships, and cargo cast on the shore. It belongs to the 
Crown, aa a part of its royal prerogative. 

Whale, sturgeon, and porpoise are called royal fishes, and whenever 
and by whomsoever they are caught in the British seas, they become the 
property of the Cro.wn by royal prerogative too.* They constitute a part 
of the ordinary revenue of the Crown, and do not belong to it by virtue 
of, or as incident to, the ownership of the soil of the foreshore. The 
Crown may grant the foreshore as well as the wreck and the royal fish to 
the same person, or it may grant them separately to different persons ; 
or «^i may reserve the foreshore and grant the wreck and the royal fish 

Sir H. Constable's case^ 6 Bep. Ip7 ; Calmadflf v. Bowe, 6 0. B., 891 ; Bex ▼. Ellis, 1 M. 
A 662 ; see Round on Riparian Rights, 14. 

" Hale, de lure Maris, p. 1. o. 6; Hargrave's Law Tracts, 26, 27. 
The prerogatiyes of royal mines, treasnre-trove, and royal fish are not enjoyed by the 
■0' *^n in all or even in most conntries, and they have not been extended to the East Indian 
po ions of the British Grown. See Mayor of Lyons y. The East India Company, 1 Moo.» 
h App., (175) 280, 281 ; 1 Moo. P. C. C. 175. 
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only, or vice versS,. When a prerogative right is granted to a subject ifc 
is tailed a franchise. 

The privilege of erecting ports at which customable goods may be 
landed, and of taking dues and tolls as incident thereto, is also a part of 
the royal prerogative and may be communicated to a subject, as a fran- 
chise, without granting any right to the soil, or both may be granted to 
the same person, or separately to different persons. 

Purprestures are encroachments (by •the making of enclosures, 
wharfs, piers, or other similar structures) on the proprietary rights of 
the Crown in the demesne lands, or in the public rivers, harboprs, oi* 
highways.^ They differ from public nuisances, which are violations of, or 
encroachments on, the rights of the gublic. The distinction may be thus 
illustrated. When the owner of the adjoining terra firma, without^grant 
or licence from the Crown, extends a wharf or building into the water in 
front of his land, it is a purpjresture, though the public rights of naviga- 
tion and fishery may not be impaired.* When such a structure* inter- 
feres with the exercise of the public rights of navigation and fishery or 
causes injury to any other public rights, it is called a public nuisance^ 
Thus an encroachment may be both a purpresture and & public nuisance. 
Lords of manors, which include the foreshore, possess the jurisdiction, 
in their manor courts, of presenting, punishing and putting down^ 
inclosures made, or obstructions placed, on the foreshore. Presentment 
and punishment of purprestures by the lord of a manor, is very good 
evidence to show that the foreshore on which these trespasses are com- 
mitted, is a part of the manorial waste. 

It is thus evident that neither the taking of wreck, nor royal fish, 
nor the erecting of ports and taking tolls and dues therein can be adduced 
as unequivocal evidence of the ownership of the soil of the foreshore. 
Sir John Phear says, that they cannot be adduced as any evidence of title 
to the shore, but this statement would perhaps require some qualification, 

1 2 Co. Inst. 38, 272 ; Co. Litt. 277A ; 4 Bla. Com., 167 ; HaU on the Seashore (2nd ed.}, 

Apdx. 1. (note). " Parprestura cometh of the French word purprise, or pourpris, icb 

siguifiothan enclosure or building, and in legal understanding signifieth an encroachment »n 

the king, either upon part of the king's demesne lanjls of his Crown which are acoonnt in 

law as rea puhlicae ; or in the high-wayes, or in common rivers, or in the common street f * 

city, or generally when any common nusans is done to the king, and his people, endea^r ing 
to make that private, which ought to be publique.'* 2 Co. Inst. 272. 

' Hale, de Portibus Maris, p. 2 c. 7 ; Hargraye's Law Tracts, 84 ; Callis on Sower 7^- 
175 ; Woohryoh on Waters (2nd ed.), 193-196. 
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inasmuch as in the ca;6e of Lichens v, Shaw^ the Court was clearly of opinion 
that, the taking of wreck by the lord of a manor was evidence of the 
ownership of the soil of the shore, particularly if it was coupled with 
other acts of enjoyment, though, no doubt, it also held that taken alone 
it was not sufficient to confer a title by prescription. 

In the same manner, the ownership of a several or exclusive fishery 
whether in tidal or in non-tidal waters, does not necessarily import the 
ownership of the subjacent •soil.* The right to the exclusive fishery and 
the right to the soil are sometimes found associated in the same person, in 
•which f ase it is aptly styled " a territorial fishery,'' but there are, on the 
other hand, many instances in which they are found disunited, in which 
ease the right to the fishery is regarded as a profit ft prendre in alieno 
solo. ^ The evidence of the ownership of the soil of the foreshore f ur- 
luslied by exclusive fiishing cannot* therefore be said to be unambiguous 
in its character. It is otherwise, however, if^this exclusive right of fishing 
is exercised by means of weirs and fixed engines. In that case a very 
strong inference as to the ownership of the soil arises.* According 
to the latest decisions in England, there is ordinarily a presumption that 
the several or exclusive fishery carries with it a right to the soil.^ But 
the Privy Council has on appeal from Indian cases held that no such 
^ presumption exists.^ 

Mining, digging and taking sand, gravel and sea-weed &c. for 
building, ballast, manure, and so forth are all acts, which are as much 
likely to be done by the owners of the soil, as by persons possessing the 
limited rights of profit a prendre; they may also be usurpations or 
intrusions on the ownership of the Crown, and oftentimes they are 
so. A custom to^ dig and take coal or minerals, or sand or gravel 
or sea-weed, &c. from the foreshore is analogous to the customary 
right of digging coal or minerals or turf or brick-earth or sand in the 
waste lands of a manor by the customary tenants. These acts, therefore, 

^ Hall on the Seashore (2nd ed.), Apdz. xIt. 

Ibid.  Morris' Hist, of the Foroshoro, 658. 

Holford V. Baileyy 8 Q. B, 1000 ; 13 Q. B. 427 ; Marshall v. Ulleswater Navigation Co., 
3 & S., 732, 748 ; 6 B. & S., 570, (in this case Cockbum, C. J. differed from the rest of 
t Court) ; HaU on Seashore (2nd ed.), 45-81 ; The Duke of Somerset v. Fogtoelly 5 B. & C, 
S 3crati<m t. Br(ywny 4 B. & 0., 485 ; B. v. Ellis, 1 M. & S., 662. 

Forbes ▼. Meer Mahomed Hossein, 12 B. L. B., 210 ; 20 Snth. W. B., 45 ; Rajah Burda 
J Roy T. Baboo Chunder Kumar Boy, 12 Moo. Ind. App., (145) 155 ; 2 B. L. B., (P. C.) 1 ; 
1 th. W. R., (P. 0.) 1. 
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do not necessarily indicate absolute ownership of the soil in the person 
who exercises them, but are compatible with the existence of such absolute 
ownership in some other person. As to egress and regress and right 
of way for the purposes of navigation and fishing, bathing and other osea 
of the sea, these acts, like those I have just mentioned, are likely to 
be done by the owners of the soil, but it is also possible that they may 
be done by persons who are entitled to mere easements. 

Taking salvage for the grounding of • ships may possibly be a 
mere liberty or license, but it is more in the nature of a proprietorj 
act. ^ * 

Lastly, as to embanking and enclosing and punishing purprestom 
or intrusions. These are undoubtedly^ acts of appropriation and do not 
in any way partake of the nature of liberties, licenses, profits or ease- 
ments. It is impossible to construe thefm otherwise than as pure proprie-* 
tary acts, done either by ^he actual owner of the soil or by intruders, 
who must be presumed to have done them with the intention of acquir- 
ing actual ownership therein. o 

Nature of evidence required to establish title by prescription.— 
Mr. Hall in his learned essay on the seashore has elaborately discussed 
the question whether a subject may by prescription and user acquire a 
right to the seashore as against the Crown. He thinks that the various 
acts, which I have mentioned above, with the exception of the last one, 
are separable from the ownership of the soil and do not necessarily imply 
a title to it ; and strongly maintains the position that the seashore 
being in its nature land, nothing short of evidence of adverse occupation 
and actual possession of the soil continued for a period of sixty years 
ought to be permitted to prevail against the primsl facie title of the 
Crown.^ 

Sir John Phear, however, is not quite so hostile to the claims of 
subjects to the seashore as against the Crown. In a very clear and 
concise passage he observes : ^^ Almost all beneficial enjoyment of land 
is necessarily so exclusive in its character as to leave but little open- 
ing for question as to the possession ; it is only with regard o 
waste lands, waters and the seashore, that any real doubt can a ^ 
On the other band, of these latter, the seashore especially is by ^ 
very nature so little capable of exclusive possession, that the ni t 
undoubted owner of it finds it very difficult to support his title by u • 
In some sense, ownership may be said to be the aggregate of excloi & 

* Hall on the Seashore (2nd ed.), 17—108 ; Morria' Hist, of the Foreshore, 683-784. 
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easements ; the greater the namber of them which are openly exercised, 
the stronger is the probability of the greater right being the true founda- 
tion of that exercise ; where, as in the case of the seashore, the incidents 
• ' ' • 

of enjoyment are very few, it is not easy to say whether the user of one 
or two of them is to be referred to ownership or to the lesser right. 

f No general rules of guidance can be laid down, but perhaps it may be 
assumed that to make acts evidence of ownership, they must appear 

\ under the circumstances which surround them, to have been done animo 
Iiabendi, possidendi, et appropriandi.'' ^ 

* I^ deciding claims to the foreshore by prescription and user, it is 
necessary to bear in mind a distinction generally recognised, and one 
founded on obvious reasons, that v^ere the foreshore is claimed by a 

L landowner as forming parcel of his land, the question is, so to speak, 
•one of boufhdary ; .but that where* it is claimed in gross, i, 6., not as form- 
ing parcel of any adjoining land, it is on^ of title. Acts of enjoyment 
exerciaed on the foreshore, which are more or less in the nature of mere 
franchises or liberties or profit^ a prendre or easements, are less readily 
construed as evidence of actual ownership of the soil, where the claim 
to the foreshore is in gross, than where the foreshore is claimed as form- 
ing parcel of the adjoining land. Of course, the presumption of owner- 

. ^ ship of the foreshore arising from the aggregate of these several acts, 

i is in both cases in proportion as they are numerous, extensive and unequi- 
vocal. But in the latter case a lesser number of acts would suffice to raise 
a certain degree of presumption of ownership, than would be necessary to 
raise the same degree of presumption in the former ; because, in that 
case, these acts, except such as are purely in the nature of franchises, 
liberties or privileges, are sooner regarded as having been done animo 
habendi, possidendi et appropriandi, than they are done in this.* 

Claims to the foreshore by a subject are in England almost invari- 

^ Bights of Water, 88. Mr. Morris practically agrees with Sir John Fhear, and dissents 

from the view pnt forward by Mr. HaU. He jnstly remarks that because the Grown only grants 

B lited and qualified ownership to the subject in the foreshore, the latter cannot from the 

^ ssity of the case be expected to shew more than a limited and qualified user of the subjeot- 

I »r of his grant. Moreover, he adds that the Crown itself could not have had exclusive phy- 

> possession of the foreshore by embankment and enclosure thereof. How can it, therefore, 

I re such impossible occupation from its grantee ? Hist, of the Foreshore, 702 note (o). 

I ' Messrs. Coulson and Forbes remark that there is no reported case in England 

' ^ e a claim to the foreshore in gross has been advanced merely on the basis of prescriptiop 

f t ser. Law of Waters, 17. 
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ably made by lords of seaside manorSy and as forming parcel of their 
manors.^ , 

Discussion of English and Scotch cases.— In England in Attorney^ 
General v. James^ Calmady v. Rowe,^ The DuJce of Beaufort v. Swanseay* 
and Chad v. TiUedy^ where claims to the foresbore were made by lords of 
adjacent manors^ the evidentiary value of the several acts of enjoyment 
I have enumerated above, in raising a presumption whether the foresbore 
formed parcel of the manor or not, was discussed. It is needless to go 
into them in detail. . • 

In Attorney-Oeneral v. James^ the defendant gave in evidence ^ grant* 
of a manor, with fishery, wrecks of the sea, &c., and also gave in 
evidence various acts of ownership, such as taking sand and gravely and 
preventing others from doing so. The learned Judge told the jury^ that 
the grant of the manor did not pass th^3 shore, and left it to them to say* 
whether they were satisfied by the evidence of user that the defendant 
had acquired a title as against the Crown ; but the Court of Exchequer 
held that this was a misdirection^ and that the proper question for the 
jury was, whether the evidence of user coupled with the grant satisfied 
them that the defendant had such title. « 

In Scotland, however, it would seem from the remarks of Lord 
Fitzgerald,''' that less amount of proof than what would be necessary in , 
England, would suffice to sustain a claim to the foreshore by an adjacent 
landowner on the ground of prescription. Lord Advocate v. Lord Blantyre,^ 
and Lord Advocate v. Toung^'^ decided by the House of Lords contain the 
latest exposition of the law of Scotland on this topic. 

In Lord Advocate v. Lord Blantyrey the claim to the foreshore of a 
tidal navigable river (and the foreshore of the sea stai^ds on precisely the 
same footing as the foreshore of a tidal navigable river, so far as regards 
the question we are now discussing) ex adverse the lands of the pursuers 

1 Hall on the Jieashore (2nd ed.), 17 ; Morris' Hist of the Foreshore, 683 ; Coulson and 
Forbes' Law of Waters, 18. 

» 2 H. & 0., 347 ; 33 L. J. Ex., 249. 

8 6 C. B., 861. 

 3 Ex., 413 ; see also Le Strange, v. RowCy 4 F. & F., 1048. 

» 5 Moore, 186 ; 2 Brod. & Bing., 403. 

6 Supra. 

7 Lord Advocate v. Toung, 12 App. Cas., 544. 

8 4 App. Cas., 770. 

9 12 App. Ca., 544. 
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(»'. e., plaintiffs) held»on barony titles, was rested on the grounds, first, 
that the barony titles, (which contained neither any express grant of ihe 
foreshore nor any specific boundaries which could be held to include the 
foreshore) alone gave them a title to it ; and secondly, that at any rate 
the acts of possession enjoyed from time immemorial, coupled with 
the batony titles, conferred such a title. The acts of possession, proved 
to have been exercised during a period of forty years, were the pasturing 
of cattle regularly on the se^greens, cutting feeds and seaweeds, carrying 
off drift 8eaweed,«carrying away large quantities of sand and stones, and 
•depositing upon the foreshore great quantities of sand and soil dredged 
from the bed of the river and thereby elevating the surface above the level 
of high water. The House of Lords held that such acts of possession 
following on barony titles were sufficient to constitute a right of property 
in the foreshore, and that it was rrot necessary to decide the other ground. 
Lord Blackburn, in delivering his opinion to the House in that case, 
thug observed with regard to the weight of each act of possession as evi- 
dence: — "Every act shown to have be§n done on any part of that tract 
bj the barons or their agents which was not lawful unless the barons were 
owners of that spot on which it was done, is evidence that they were in 
possession as owners of tliat spot on which it was done. No one such act 
is conclusive, and the weight of each act as evidence depends on the cir- 

I cumstances ; one veiy important circumstance as to the weight being, 
whether the act was such and so done that those who were interested in 

; <Jisputing the ownership would be aware of it. And all that tends to prove 
possession as owners of parts of the tract, tends to prove ownership of the 
whole tract ; provided there is such a common character of locality as 
would raise a reasonable inference that if the barons possessed one part 

I ^ owners they possessed the wbole,^ the weight depending on the nature 
of the tract, what kind of possession could be had of it, and what the 
kind of possession was. This is what is very clearly explained by Lord 
Wensleydale (then Baron Parke) in Jones v. Williama^ And as the 
weight of evidence depends on rules of common sense, I apprehend, that 
^^ is as much the law in a Scotch as in an English Court. And the 
^< ht of the aggregate of many such pieces of evidence taken together 
^s ry much greater than the sum of the weight of each such piece of 
^v .Qce taken separately.*'^ 

'Ce upon this point Mr. Jastico Bay ley's observations in Stanley v. TFTiiYe, 14 East, 332. 
M. A W., 326, at p. 331. 3 4 App. Ca., (770), 791. 
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Lord Advocate v. Young^ is a stronger case. 'By sec. 84 (37 A 88 
Vict. c. 94) of the Conveyancing (Scotland) Act, 1874, the period of 
prescription having been reduced from forty years to twenty years, tiie 
various acts of possession proved to have been exercised daring a period 
of twenty years, were that the pursuer's (i. e., plaintiff^s) predecessors 
had built a retaining wall upon a portion of the foreshore, that he 'and his 
predecessors had taken stone and sand from the foreshore, and that tiiej 
and their tenants had exclusively carted away the drift sea-ware. The 
Crown, on the other hand, adduced evidence to show that stones and saiid 
had been taken from the shore to build a harbour, and that the v}llagertf 
had carried away in creels drift sea-ware. The House of Lords held tiiat 
the pursuer had given 8ufficie]\t prescriptive evidence following on hi« 
title to confer on him a valid right of property to the solum of the^ fore* 
shore as against the Crown. ' ' • 

Bestrictions upon the proprietary title of the Grown or of its 
grantee. — Having discussed so far the nature of evidence required to 
establish the proprietary right of the subject to the foreshore m 
against the Crown, I next propose to consider the nature of some of the 
restrictions with which this proprietary right is bivdened, whether it 
still remains in the Crown or has been granted to a subject. 

1. Right of access.— First : The Crown's ownership of the soil of the^ 
foreshore is subject to the right of access to sea, possessed by the owner 
of the land adjoining the foreshore. The Crown cannot grant the fore- 
shore to a subject free from this burden. It has been held in a very 
recent case* decided by the Privy Council that as against the Crown or 
its grantee such owner has a private right of access to and egress from 
the sea, distinct from his public right to the fishery and navigation 
thereover ; and where there is an invasion of such right by means of re- 
clamation and other works (e. g., the erection of a quay or a pier) 
executed on the foreshore in front of his land by the Crown or its grantee, 
such owner is*fentitled to recover damages.^ Besides the owner of the 
land adjoining the foreshore, every member of the public has a right of 

^ 12 App. Gas., 544. 

 Attomey-Qeneral of the Straits Settlement v. WemysSf 13 App. Caa., 192. Of. Ly t» 

Fishmongertt' Company , 1 App. Gas., 662 ; North Shore Railway Go. v. PioUf 14 App. Gas., ^ 

• In England the dignity and prerogative of the Crown does not allow a petition of ' W 

for a tort committed by itself, bnt according to the law of the Straits Settlement («rl oe 

this appeal was brought before the Privy Council), the Crown can bo sued in tort. Att^ T 
General of the Straits Settlements v. Wemyssj 13 App. Cas. 192. 
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access to the aea, for the purposes of navigation and fishing, though he 
may only get to the foreshore by means of a public highway.^ • 

2. Bight of navigation. — Secondly: This ownership of the Crown 
is also, as I mentioned before, subservient to the public right of naviga* 
tion, and cannot be used in any way so as to derogate from, or interfere 
with, such right. The grantees of the Crown, consequently, take subject 
to this right, and any grant to a subject which interferes with the 
exercise of this public right is void as to such parts as are open to such 
objections, if acted upon so as to work an injury to the public right.* 
•Any sijch interference with the public right will be abated as a nuisance. 
In the case of Attomey-Oeneral v. Richards,^ it appeared that the 
d^eodants had built certain permjinevt structures in the Portsmouth 
harbour between high and low water-marks, which prevented vessels from 
l)as8ing over the spot or mooring fhere, and also endangered the naviga- 
tion of the harbour by preventing the cur^jent of water from carrying 
off the mud. The structures were held to be nuisances, and defendants 
were restrained from making f urUier erections, and were ordered to abate 
those already built. Every structure erected on the foreshore, however, 
is not necessarily^ a public nuisance. It becomes a public nuisance only 
when it interferes with the exercise of this public right. What is a public 
^ nnisance is therefore a question of fact to be decided according to the 
circomstances of each case.^ 

If an act be done for a public purpose and be productive of a counter- 
balancing advantage to the public in the exercise of that very right, the 
invasion of which constitutes the supposed nuisance, it is really within 
the trust, so to speak, of the Crown, and not wrongful.^ 

Although, neitjier the Crown nor its grantee is competent to obstruct 
the navigation, there can be no doubt that an obstruction authorized by 
ParUament would be lawful.® 

The public right of navigation carries with it certain incidental pri- 

^ Hall on the Seashore (2nd ed,) 172 ; Morris' Hist, of the Foreshore, 847-848. 

Jann v. Free Fishers of WhitstMe, 11 H. L. C, 192; Attorney- General v. Burridgey 10 
l*ri 350 ; Attorney 'General ▼. Parmeter, 10 Price {378J, 412. 

^ Anst., 603. 

ittamey 'General v. Richards, 2 Anst., (603), 615; Attorney-General v. Burridge, 10 
P* », 860; Reg. v. Betts, 16 Q. B., 1022 ; Reg. v. Randall, 2 Car. & M., 406 ; Attorney-Getieral 
▼• rrv, L. R., 9 Ch., App., 423. 

^gers v. Brenton, 10 Q. B., 26. 

iex V. M<fnt4tgue, 6 D. & B., 616 ; 4 B. <& C , 598. 



(JO THE FOBESHOBE! OF' "^^ SEA. . , 

vileges, such as the right to anchor, which involves "the use of the soil 
befteath the water as well as of the water itself. The right of anchorage 
'is essential to the full enjoyment of the right of navigation, and if 
reasonably and properly exercised, is protected like the principal right, 
even though it may cause a temporary disturbance of the soil, or an tina- 
voidable injury to an oyster bed there planted.* Although this right of 
passage over water may be unlimited as regards locality,* yet it would 
seem that the right t6 anchor is <;onfined to s«ich places alone as are usual 
and reasonable having regard to the condition of the particular place.* 

In Mayor of Colchester v. Brooke^* it was held that the right gf pas-* 
sage in a river, "and a fortiori in the sea,*^ exists at all times and states of 
the tide, and that it is no excess o{ this right if a vessel which cannot 
reach its destination in a single tide, remains aground till the tide serves , 
again. 

This right'^ofcfjassage waa held in Blundell v. Cafterally^ (a somewhat^ 
old case), not to extend, in the absence of necessity or of prescription, to 
the right of crossing theforeshore when ij is dry at low-water for 
pose of bathing, fishing,^anding goods, or of navigation, where the 
shore is vested in a privat^todividual. In a supplemental chapter*^ o; 
essay on the seashore, Mr. HaiNiAS elaborately and very forcibly com- 
bated the reasons for the judgment pronounced in that case find has adduced 
most excellent arguments to shew that the grounds, upon which the gjgpeTal 
right of the public to cross the sgashore for the purpose of bathing waa 
denied in that case, cannot reasonably be sustained. It may. Piahfes, 
be worth while to observe, in further support of Mr. Hall's posmo^ that 
as the owner of the foreshore in that case had the exclusive right 
of fishing thereover with stake nets under a valid grant created by the 
Crown before Magna Charta, the ultimate determination at which the 
Court arrived might well perhaps be upheld without acknowledging the 
necessity of affirming the very broad proposition, that the public has no 
right to cross the shore at low- water mark at any place ; because the 

1 Oafvn V. Free Fishers of Whitstable, 11 H. L. C, 192 ; Mayor of Colchester v. Brooket 7 Q* 
B.,339. 

8 Rex V, Ward, 4 A. & E., 384. 

& Williams v. Wilcoa, 8 A. & E., 314. 

* 7 Q. B., 373. 

6 Blundell v. Catterat, 5 B. & Aid., 268. 

6 Ibid, 

7 (2nd ed.), 155—186 ; Morris' Hist, of the Foreshore^ 883—860. 
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unrestrained liberty of the general public to pass and repass over the fore- 
shore is really incotnpatible with the exclusive right of a private owner 'to 
fish over any particular spot with what are called stake nets planted in the J 
soil. Moreover, the grounds of decision in that case seem to be inconsistent 
with the judgment in Bagot v. Orr^ where it was held that, the public has a 
right by Common .law to take shell-fish from the shore, such as lobsters, 
crabs, prawns, shrimps, oysters Ac. evgn though the proprietary right to 
the particular 9pot may be» in yprivahK individual. If a man is not a 
trespasser when he is up to hi^ knees V neck in water in search of a 
lobster^ a crab or a shrimp, it i^uld indeed be a strange anomaly, if he 
were to h^ treated as sucly when he goesXthere for bathing. In fact, 
later decistOns^ seem virtual]^ to ha^e Qverruldd the dicta in BltmdeU v. 
CoifSfdi?,* and it is doubjful whether they wtould be supported at the 
present day. If the proprietary* right of tha Crown or of its grantee 
were, subject to the pubic rights of navigaj^ion and fi^MvgT^M^^usive 
and absolute in its clncracter, as it was declane^o be by the lesft^ed 
•Tndges (except Best, ff.,^) in that case, it woulX follow that even tn^ 
owner of the land adjiining the foreshore wouldJmvfe no right of access 
to, and egress faom,! the sea over the foresho^ whei^ it happened to be 
vested in a subject (omer than himself) ha^trgrant from the Crown ; but 
J this, however, woulJ^ as I have ab^faoy pointed out, B^e contrary to the 
rnk of law establiswd by the highest authority.^ 

^t TTIili 1 ri[ ni fli^*^ ^^6 public right ^of way along tHb coast at high 
waffij^l r t he purpose of navigation or fishing, Mr. Hall .thVs argues : — 
"The HwJTor instance, will compel him " i, e.,'the fishermaI^^pr the navi- 
gatoA4^take the usual and public road down to the sea-sid\ if there 
be one within reasonable and convenient distance ; but when wiere, how 
is he to reach his boat which may be a mile off along thS><}jor4 at the 
time of high water, unless he can go along the edge of the coast on the 
terrd firma to his boat ? It would be a serious obstruction to th^ fishery 
if he must bring his boat where the old road runs into the seai and no- 
^Ti£.wj gjgg^ Qq^ when in the sea, if he desire to land his fish, Ms mer- 

\ 

V 

' Bob. & Pill., 472. 
iTshall Y. mieawater Co. L. E., 7 Q. B., lB6 ; Mayor of Golchester y. Brooke, 7 Q. B., 381 

> B. & Aid. 268. 
'iterwards, Lord Wynf ord. 

W>mey-Qeneral of the Straits Settlement v. Wemyss, 18 App. Gas., 192. Of. Lyon ▼ 
* '^er^ Companf/y 1 App. Cos., 662 ; North Shore Railway Co. v. Pion, U App. Caa., 612. 
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cbanciise (not customable) or himself, at the time x>t high water, unless 
heris allowed a way along the terr& fir ma to the next public road, he can- 
not land at all ; wherefore in all such cases, at the time of high water, 
there must be a Common law right of way, along the dry land to the 
nearest inland road."^ 

3. Right of fishery.— Thirdly : The ownership of the foreskore by 
the Crown is also burdened with the public right of fishing thereover.* 
The Crown cannot since Magna Charta grant to a subject an exclnsive 
right of fishery over the foreshore, nor gr^-nt any portion of the foreshore 
itself freed from this public right. An exclusive right of fishery ,in theP 
sea or over the foreshore can now be claimed by a subject only under 
express grant from the Crown mac^e prior to Magna Charta or by 
prescription, or ancient enjoyment presupposing such a grant.* ^ This 
right of the public to fish has been held to include the taking of shell-fish; 
but not perhaps of shells.* X^is public right is, however, subservient to 
the paramount right of navigation.'^ Whether the fishermen and others 
have a right to drag up their vessels abo^e the reach of the tides, upon 
the banks, for security and for repairs, as is the general practice, does 
not seem ever to have been decided ; but this seema essential to the 
exercise of the right of fishing, and would therefore be supported* It 
is incontestable that immemorial custom will entitle the fishermen of a^ 
sea village to beach their boats in winter on ground adjoining the fore- 
shore.* 

There is no general right in the public to enter the foreshore and take 
sand, shells and sea-weed.^ These being either part or natural prodncts 
of the soil of the foreshore, belong prim& facie to the Crown or its 
grantees. When the soil of the foreshore still remains vested in the 
Crown, the removal of these things by the public is attributable rather to 
forbearance or non-intervention on the part of the Crown, than to the 
existence of any right in them.® A lord of a manor cannot claim ft 

1 Hall on the Soaehore (2nd ed.,) 176-177 ; Moms' Hist, of tho Foreshore, 851-852. 

8 PitMwalter'a c<i80y 1 Mod , 106 ; Warren v. Mathews, 1 Salk., 357 ; Smith y. Kemp, 2 °'^^'f 
637 ; Ward v. Crestnoell, WiUes, 265 ; Bagot v. Orr, 2 Bos. & Pul., 472 ; Carter v. 1' cof, 
4 Burr., 2163 ; Neill v. Duke of Devonshire, 8' App. Gas., 135. 

' Maloolmson v. G'Dea, 10 H. L. C, 593 ; Neill v. Duke of Devonshire, 8 App. Cas., 1 

* Bagot v. Orr, 2 Bob, & Pnl., 472. 

• Attorney 'General v. Parmeter, 10 Price., 378 ; Attorney -General ▼, Johnson, 2 Wilfl., • 
' Aiton V. Stephen, 1 App. Cas., 456. 

7 Howe V. Stowell, 1 Al. & Nap., 356 ; Bagot v. Orr, 2 Bos. & Pnl., 472. 

^ Per Best, J., in Dickens v. 8haM, Hall on the Seashore, (2nd ed.,) Apdz., Izviii. 
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right to cut sea-w^ed below low- water mark except by grant from 
tljp Crown or by prescription.^ When, however, the sea- weed is thrown 
over the land^of the adjacent owner by extraordinary tides,* or when 
the sand is drifted by wind over his land, it becomes the property of such 
owner.* 

Neither the inhabitants of a town, which is not incorporated, nor the 
general public can claim a right by custom or prescription to take sand, 
shingle, or cut sea-weed ffom the foreshore, because such an unlimited 
enjoyment as the t^laim imports, might not only soon exhaust but be 
\Itoge1^er destructive of the subject-matter of the claim.^ The reasons 
for the opinions delivered in Goodman v. The Mayor of Saltash^ decided 
lately by the House of Lords, woulcl, however, go to to shew that a limited 
daimjby the inhabitants of a borough, even though not incorporated, to 
take such sea- ware would be validT according to law. 

The Roman law regarding wreck.— Th^ Civil law with regard to 
wrecks is thus laid down by Justinian. "It is otherwise with things 
irfiich are thrown overboard dujing a storm, in order to lighten the 
ship; in the ownership of these things there is no change, because the 
reason for which 4ihey are thrown overboard is obviously not that the 
owner does not care to own them any longer, but that he and the ship 
besides may be more likely to escape the perils of the sea. Consequently 
any one who carries them oflE after they are washed on shore or who picks 
them up at sea and keeps them, intending to make a profit thereby, com- 
mits a theft ; for such things seem to be in much the same position as 
those which fall out of a carriage in motion unknown to theif owners."* 

^ BenoMt V. Pipont 1 l^napp., 60. 

* Lowe V. Govettf 8 B. & Ad., 863 ; Baird v. Fortune, 7 Jar. N. S., 926, per Lord Campbell, 
C.J. 

* Blevoia V. Tregonningt 3 A. & £., 554. 

* Race V. Ward, 4 B. & B., 702 ; Oonstahle v. Nicholson, 14 C. B. N. S.,#30 ; 32 L. J. C. P., 
240; Bleioitt V. Tregonning, 3 A. & E,, 654 ; Tadtoick v. Knight, 7 Ex., 864; Attorney- General 
▼. ^' ^kias, 4 K. A J., 679 ; Lord Riiyern v. Adams, 8 Ex. D., 361. 

5 C. P. D., 481 ; 7 Q. B. D., 106 ; 7 App. Cas , 633. 

2 Moyle, Imp. Inst. Inst. 46. Alia cansa est eamm remm, quae in tempestato maris 
^ oae navis causa eidnntnr. hae enim dominomm permanent, qnia palam est cas non oo 
M I eici, quo qnis eas habere non vult, sed quo magis cum ipsa nave pericalum maris 
^ at : qua de cansa si qnis eas flnctibns expnlsas vel etiam in ipso mori nactns Incrandi 
ai 10 abstnlerit, fnrtam committit. nee longe disccdere vidcntnr ab his, qaae do rheda 
f^ nte non intcllcgentibas dominie oadunt. Inst. ii. 1. 48. Cf. Dig. xli. 1. 9. 8. See J. Voct, 
C- - ad Pand. Ub. xli 1. 1. § 9. 



64 THE FORESHORE OF THE SEA. 

Thus, according to the Civil law, wreck in general, whether taken 
While floating on the sea, or when cast on the shore, belonged to Jhe 
first finder, unless the real owner claimed them, in which ^case they had 
to be restored t6 him, but no time apparently was specified witkia 

which the real owner was to assert his claim. 

« 

English law regarding wreck. — But such is not the law of England 
or of this country either. According to English law, all wrecks prima 
facie belong to the Crown by virtue of the royal prerogative.^ The reason 
for this, as stated by Lord Coke, is founded upon th^ two main maxims 
of the Common law : first, that the property in all goods wh^tsoeve/ 
must be in some person ; secondly, that such goods, as no subject can 
claim any property in, belong to the ^ing by his prerogative as treasure 
trove, strays and others.* , 

The origin of this branch of the prerogative is now somewhat obscnrel 
It has been said by some that the king, in ancient times was obliged at 
heavy expenses to occasionally scour the seas of robbers and pirates who 
committed depredations on the ships, anfi that all wrecks were assigned to 
him to meet these expenses.^ 

Different species of wrecks.— Wreck, in its generic sense, may be 
defined as goods floating on the sea or stranded below high-water msxi, 
which have ceased, either actually or constructively to be in the possession! 
of their owner.* It consists of four species : — (1) wreck property so called, 
flotsam, jetsam and ligan. 

1. Wreck, property so called, refers to those goods which are castor 
left on the shore. Wreccum maris significat ilia bona quae naufragio ad 
terram appelluntur.^ 

2. Flotsam refers to goods floating on the sea, after a ship or vessel 
has sunk or otherwise perished.* 

Si quis merces ex nave jactatas invenisset, nnm ideo nsu capere non possit, qnia bod 
viderontnr derelictae. qnaeritur P Sed verias est enm pro derelicto nsncapere non poss^- 
Dig. xli. 7. 7. (Maroian). 

1 2 Inat., 167; Sir Henry Constable's case, 5 Rep., 106 ; 6 Mod., 149. Anon, j Hall on 
Seashore (2nd ed.,) 44 ; SiUton v. Buchy 2 Taunt., 855 ; Woolrych on Waters, {2nd < ' 1^' 
Hale, de lure Maris, p. 1. c. 7 ; Hargravo's Law Traots, 87-89. 

a 2 Inst., 167 ; Sohultes* Aquatic Rights, 130 ; Woolrych on Waters (2nd od.), 14. 

& 2 Inst., 168' ; Sir B. Constable's case, 5 Rep. 106 ; Hale, do lure Maris, p. 1* ^ ' 
Hargrave's Law Tracts, 41 — 42 ; Woolrych on Waters, (2nd ed.), 14. 

* Phear on Rights of Water, 99 (note). 

6 Sir Henry Constable's case, 6 Rep., 106 j 2 Inst., 166. 

6 Sir Henry Constable's case, 5 Rep., 106. " Flotsam is when the ship is split an. ^^ 
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3. Jetsam refers to goods cast into the sea and abandoned for the 
purpose of lightening the ship when it is in danger of being sunk, €Lnd 
atterwards the ship perishes.^ 

4. Lagan or Ligan (from ligo to tie) refers to heavy goods cast into 
the sea for the purpose of lightening the ship (which, nevertheless, after- 
wards* perishes) with a buoy or float attached to them for the purpose of 
assisting in their future recovery.* 

The first is denominated^wreccum maris, and the rest adventurae maris. 

Thus when flotsam, jetsam, or ligan are cast on the shore by the sea 
•they are all called wreck. 

The right of the Crown to wreck is distinct from, and inde- 
pendent of, the ownership of the shore^ and the right to wreck on the 
shore may be granted to a subject apart from the shore itself.^ 
• ' Wreck property so-called, frequently exists as a franchise attached to 
sea-coast manors. It may be claimed by a |ubject not only by grant but 
also by prescription.* 

Right of wreck does not imply right to foreshore, nor vice versa — 
A grant of the shore alone does not pass the right of wreck, nor does 
the grant of wr^k alone pass the right to the shore, though it may be 
called in as evidence in support of a claim to the shore.^ Lord Hale 
^ laid down that the perception of wreck furnishes a very strong proof of 
the existence of a right to the shore, but this rule has not been adopted 
in modern cases. Where the right to wreck is granted to a subject 
apart from the shore itself, which remains either in the Crown, or is 
granted to another subject, the grantee of the wreck has the right to 
cross the shore for the purpose of taking it.^ 

Conditions which wrecks must AilfiL — But all goods cast on the shore 
a.re not deemed wrecks so as to become the property of the Crown or of 
its grantee. They must fulfil these conditions :'' — 

• 

goods float Tipoii the water between high and low-water marks." SohnTtes' Aquatic Eights, 
131. This seems, however, to be at variance with the description given in 8ir H, Constable's case 

^hid, 2 Ibid. 

Inst., 168 ; Sir H. Considble's case^ 5 Bop., 106 ; Hale, do lure Moris, p. 1. o. 7 ; Har- 
K^ J Law Tracts, 41-42 ; Woolrych on Waters (2nd cd.), 14. 

Hale, de lure Maris, p. 1. c. 7 ; Hargrave's Law Tracts, 41 ; see T(Ubot v. Lems, 6 0, 
& '03. 

Dickens v. Shaw, Hall on the Seashore (2nd ed.), Apdx., 45. 

AlQock V. Gooke, 2 M. & P., 625. 

Hale, do lure Maris, p. 1. c. 7 j Hargrave's Law Tracts, 34. 
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 * 

(1) The ship which carried these goods, or the goods themselves, 
mu*t have wrecked or perished at sea. For, if the goods were taken by 
pirates and by some means or other they were brought ashore, they hai 
to be restored to their true owner. 

(2) That, even where the ship or goods had been wrecked and cast 
on the shore, no living thing should have escaped alive to land out 6f the 
ship, or any vestige remained by which the property might be identified, 
for otherwise such ship or goods, according tg statute of Westminster, 
1. c. 4, would not be deemed wreck.^ 

(8) That these goods had been cast on the shore or land and not • 
brought thither in a ship or vessel.* 

Procedure for seizure, custody and disposal of wrecks in England 
before 17 and 18 Vict. c. 104.— But all goods cast on the shore, whether 
they fulfilled these conditions or not, had to be saved and kept by the . 
coroner, sheriff or king's bailiff, or by the Crown's grantee, and to be 
detained until the rightful owner claimed them and proved them to be his, 
in which case it had to be restored to hin^ The statute of Westminster 
1. c. 4, following the Common law, allowed the rightful owner the period 
of a year and a day to make his claim, failing which the goods became the 
property of the Crown. The day and the year used to be reckoned from 
the time the goods were taken possession of .^ Until the owner claimed 
them they remaind vested in the king for protection. 

Flotsam, jetsam and ligan.— Flotsam, jetsam and ligan are within 
the jurisdiction of the Admiral and are called droits of the Admiralty.* 
If they are taken in the wide ocean, they belong to the taker of them, 
if the owner cannot be known.^ But if they are taken within, what are 
called, the narrow seas, or in any haven, port or creek or arm of the 
sea, they prim& facie belong to the Crown, if the ship perishes and the owner 
cannot be known. But if the owner can be known, he gets them back.^ 

1 Sir H. ConstahWe case, 5 Bep. 106, resol. 4. 

« Woolryoli on Waters, (2nd Ed.,) 13 ; 2 Inst., 167 ; Sir H. CcmstahWa case, 6 Rep. 106. 
resol. 1. 

 Hale, de lure Maris, p. 1. c, 7 ; Hargrave's Law Tracts, 89 ; 2 Inst., 168 j Woo' h 
on Waters (2nd ed.), 12 ; Sir H, CorvstabWa case, 5 Rep. 106, resol. 4. 

 Sir H. Constables case, 5 Rep. 106, resol. X, 2 ; 2 Inst. 167 j Woolrjcb on Waters d 
ed ), 17 ; Hale, de lure Maris p 1. c, 7 ; Hargrave's Law Tracts 41. 

• Svr H. Constable's case, 6 Rep. 106, 108 (note) ; Halo, de Inre Maris, p. 1. o. 7 j p* 
grave's Law Tracts, 41 ; Woolrych on Waters (2nd ed.), 17. According to Bracton and Bri h 
thej belonged to the finder, 6 Rep. 108 (note). 

6 Hale, de lure Maiis, p. 1. o. 7 ; Hargrare's Law Tracts, 41. 
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Lord Hale sa;^ that, a subject may also be entitled to these, as he 
may be to wreck, either by charter or by prescription.^ A grantee* of 
wreck alone cannot claim flotsam, jetsam or ligan. Even as to the 
right to the ynreck, properly so called, a distinction is taken in the 
books. It may be seized on the shore between high and low- 
water laarks either when the tide is in and the shore is covered with 
water, or when the tide is ont and the shore actually dry. When 
the tide is in, the shore is within the jurisdiction of the Admiralty, and 
the wreck, a droit of the Admiralty ; when the tide is out, the shore is 

: cwithin the jurisdiction of the Common law Courts, and the wreck is a 
wreccum maris and belongs to the lord of the manor, who has the fran- 
chise of wreck at the place.* The space between high and low- water 
mark is therefore regarded as diyisum imperium, unless it, be within the 
ixAj of a county. This distinction is well illustrated by the case of 
The PavUne*^ The vessel in that case w|U3 wrecked on the Pole sands, 
near the month of the Exe, and not within the body of any county. She 
was taken possession of while lying aground within low-water mark, but the 
tide had not then so far ebbed as to leave the place dry. In fact, the boat 
by means of whigh she was boarded, floated alongside her. The question 
raised was whether she was to be treated as wreccum maris, or as a droit 

^ of the Admiralty P If the former, she belonged to the lord of the manor ; 

I if the latter, to the Crown. Dr. Lushington held that it was a droit of the 

, Admiralty and belonged to the Crown. In the coarse of his judgment, he 
said : — *^ I apprehend that the distinction, taken in all books, and not 
only with respect to civil rights, but also with respect to criminal juris- 
diction, as the law stood before the statute, (4 and 5 Will. 4, c. 36, s. 
22) immediately attaches, namely, that the jurisdiction of the Admiralty 
Bubsigts at the time when the shore is covered with water ; the jurisdic- 
tion of the Common law, and consequently, the rights of lords of manors, 
at the period when the land is left dry. The doctrine is thus laid down 
ill East's Pleas of the Crown, under the title *Pirac/:' — *TJpon the 
open seashore, it is past dispute, that the Common law and the Admi- 
^ y have alternate jurisdiction between high and low -water mark. But, 
u irbours or below the bridges in great rivers near the sea, which are 

Hale, de lore Marisi p. 1. o. 7 ; Hargrave's Law Tracts, 42. 

R. y. TvH) Casks of Tdllmv, 2 Hagg. 294 ; B. 7. Forty-niM c<i8k8 of Brandy, 3 Hagg. 257 -, 
7 avline, 2 Sob. Ad., 858 ; 9 Jnr. 286. 
^Bob.Ad..358i 9 Jar. 286. 
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partly enclosed by the land, the question is often, more a matter of fact 
than of law, and determinable by local evidence. There ure, however, 
some general rules laid down upon this point, which it would be impro- 
per altogether to omit. It is plain, that the Admiralty can have no ju- 
risdiction in any river, or arms or creeks of the sea within the bodies of 
counties, though within the flux and reflux of the tide.' '^ 

Procedure for seizure, custody and disposal of wrecks in Ensrland 
under 17 and 18 Vict. 104 —The rule founded upon this distinction 
naturally led to frequent scrambles between the offi/iers of the Crown 
and the bailiffs or agents of lords of manors in the seizure of wrecks.* 
To remedy this and various other inconveniences which arose therefrom, 
an improved procedure for the seizure, custody and disposal of wrecks has 
been laid down in the Merchant Shipping Act, 17 and 18 Vict. c. 104. 
Section 439 of the Act has, since 1st May 1855, vested the superior 
teudence of all wrecks in the Board o£ Trade, who are thereby authorised 
to appoint persons, called receivers of wreck, to take charge of all 
wrecks in any district, the term wreck, Ijy s. 2 of the statute, being made 
to include jetsam, flotsam, lapran and derelict found in or on the shores 
of the sea or any tidal water. 

The Admiral, Vice-Admiral, lords of manors and all other persons 
claiming the ownership of, or any other interest in, the wrecks are prohi- 
bited by s. 440 from interfering with them in any way. But the receiver 
is directed to deliver the wreck to the Admiral, Vice-Admiral, lord of 
manor or any other person, provided the latter prefers a claim within one 
year from the date when such wreck comes into his (i. e. the receiver's) 
possession, and pays all salvage expenses. By sec. 474 the Board of 
Trade has been authorised to purchase on behalf of the Crowa the 
right to wreck belonging to any private individual. Unclaimed wrecks 
are, by s. 475, directed to be sold, and the proceeds to be made part of 
the Consolidated Fund of the United Kingdom,^ 

Procedure for seizure, custody and disposal of wrecks in India.— 

In India the law regarding wi-ecks is now regulated by ss. 71-79 of 
the Indian Merchant Shipping Act 1880, (VII of 1889), which sectic 
are to some extent drawn on the lines of sections 459-475 of the Eno-l 
Merchant Shipping Act. By s. 71 wreck includes the following wl" 
found in the sea or any tidal water or on the shores thereof, that is to sa' 

1 In England tho law regarding wrecks is to some extent regolated by the following 
tntei :— 17 and 18 Vict. c. 104, ss. 2, 418, 439-457, 471-475 ; 18 and 19 Viot. o. 91 jss. 19, ' 
25 and 26 Vict. c. G3, ss. 49-53 j 43 and 44 Vict. c. 22 ss. 2, 7. 
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(a) goods which have been cast into the sea and then sink and re- 
main under water. • 

(b) goods which have been cast or fall into the sea and remain float- 
ing on the surface. 

(c) goods which are sunk in the sea, but are attached to a floating 
object ?n order that they may be found again. 

(d) goods which are thrown away or abandoned, and a vessel aban- 
doned without hope or intention of recovery. 

In this country the right of the Government to wreck (in the senses 
•bove defined) in any particular area has not been parted with in favour 
of any private individual, either as appurtenant to any estate in land, or 
as an independent franchise^ ; it was not therefore at all necessary here to 
distinguish between goods cast on the shore and goods cast in the sea, or 
to tiassify the latter into flotsanr, jetsam and ligan, a division which in 
England is called for by the Crown's grants of franchise of wreck and 
sometimes of flotsam, jetsam and ligan separately, to lords of manors or 

I other persons. This Act therefoij^ gives the denomination of wreck to all 
goods which have been cast or which fall into the sea or any tidal water, 
or on the shores o^ the sea or of any tidal water. 

By s. 73, the local Government is authorised, with the previous sanc- 
tion of the Governor-General in Council, to appoint persons to receive and 
take possession of wreck within certain prescribed local limits, such 
persons to be called receivers of wreck. 

I By s. 74, any person finding and taking possession of any wreck with- 
in any local limits for which a receiver of wreck has been appointed, is 
directed, if he be the owner thereof, to give the receiver notice in writing, 
of the finding of the wreck and of the marks by which it may be distin- 
guished ; and, if he be not the owner of it, to deliver it to the receiver. 

The receiver on taking possession of any wreck is by s. 76 bound to 
pnblish a notification in such manner and at such place as may be pre- 
scribed by the Local Government, containing a descriptioti of it and the 
time at which, and the place where, it was found. If, after the publication 
of ich notification, the wreck is either unclaimed, or the person claiming 
th ^ame fails to pay the amount due for salvage, and for the charges in- 

Bat it has been held that the owner of a riparian estate may lay a claim as iigai^ist 
^c mment to goods of an unknown person washed away by a river and floated on to his 
^ J, as a right appurtenant thereto by grant from Government or by prescription. 
^' lal Singh v. The Qovemment, 9 Suth., W. R. 97. 
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curred by the receiver, the latter is by s. 77 authoriaed to sell such wreck 
by public auction ; if, of a perishable nature, forthwith ; and if not of a 
perishable nature, at any period not less than six months after such noti-^ 
fication. 

The proceeds of the sale, after deduction of the amount due for sal-i 
vage and for charges incurred by the receiver, together with the' expen-i 
ses of the sale, are to be paid to the owner of the wreck or if no saoli! 
person appear, to be held in deposit for payment without any interest^ 
to any person who may thereafter establish his righi^ to it, provided ha] 
makes his claim within one year from the date of the sale. Sec. 79 pr»| 
vides certain penalties for failure to give notice of, or deliver, wreck t(»| 
the receiver of wreck. 



LECTURE III. 

RIVERS GENERALLY : TIDAL AND NON-TIDAL RIVERS. 

Fopnlar definition of a river too vague for legal purposes—Defects of snoh a definition— Oon- 
stifcnents of a river according to Roman law — Definition of alvens and ripa according to 
Boman law — Legal definition of a river— The component elements involved in this 
definition of a river — Bed and baifo of a river, what — Landward and riverward bonn- 
daries of banks defined — Foreshore of a river, what — Corrent, a material ingredient of a 

• over— Difficolties of ascertaining the point from which a river, in a legal sense, begins — 
Point *from which a river begins in contemplation of law — Point at which a river termin- 
atei— Continual flow not essential to a river or stream — A tidal river, what — Its f ore- 
Bhore defined — The boundary line betwegn the tidal and non-tidal portions of a river- 
Distinction between tidal and non-tidal rirors peculiar to the Common law of England— 
• ownership of the beds of tidal rivers-^-Ownership of the beds and banks of perennial 
rivers according to Bracton — Ownership of the beds of tidal rivers, according to Lord 
Hale — Reconciliation by Mr. Houck of the conflict^ between the respective doctrines of 
Bncton and Lord Uale—The Boyal Fishery of the Banne — Opinions of text writers as to 
tb true character of the Common law doctrine — How far this doctrine has been followed 
in America — Crown's primA facie ownership of the beds of tidal rivers extends only as far 
as they are navigable — Dicta in Malcolmson v. 0* Dea^ Qarvn v. Free Fiehers of Whitstahlef 
^on V. Fishrrumger^ Compawyj Neill ▼. Jhtke of Devonshire, (as to the English law), 
and Lord Advocate v. Hamilton, and Orr Ewing v. Colquhowi (as to the Scotch law)— 
Murphy v. B^an — JSargreavee v. Diddame — Fearce v. Scotcher — Public right of fishing co- 
extensive with the right of the Crown to the soil of a river — Tidality, merely prim& facia 
teat of navigability — Foundation of the Crown's ownership of the beds of tidal navigable 
rivers— Foreshore and the beds of tidal navigable rivers prim& facie vested in the Crown 
—Alienation of the foreshore and the beds of tidal navigable rivers by the Crown forbidden 
by 1 Anne o. 7. s. 5. — Ovmership of the beds and banks of non-tidal rivers — Extracts from 
Hale, de Inre Maris — Bules deduoible from these passages — Rule of construction ap- 
plicable to grants of land bounded by a non-tidal river — The principle upon which this 
fole is founded — Bight of towage on the banks of navigable rivers, according to English 
law— Fishermen not entitled to use the bank for drying their nets. 

Defects of the poptilar definition of a river.— A river has been defined 
by lexicographers as ** a large stream of water fiowing thriJagh a certain 
portion of the earth's surface and discharging itself into the sea, a 
1^ marsh, or other river."^ A definition^ such as this, is indeed too 
^^ le to be of any value in legal investigation. While, on the one hand, 
^t 1 itions particulars which from a legal standpoint may be regarded 
^ loUy immaterial, it omits on the other to set forth the most essential 
^i lients which are involved in the legal conception of a river. The law 

1 Ogilvie'B Imp. Diet. " Eiver." 
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regarding a stream of water issuing from an artificial fountain or a spring 
isHP undamentally distinct from the law regarding a stream of water issuing 
from a natural source, and yet one may, without straining language, 
include the former kind of stream within this definition. A stream or a 
watercourse flowing through an artificial channel is regulated by entirely 
different legal principles from those which govern a stream flowing 
through a natural channel, and yet the definition is so vaguely worded 
as possibly to embrace even an artificial watercourse. Nor is the de- 
finition perhaps so precise in its terms as positively is exclude the case 
of water flowing not within certain defined banks or walls, but strag* 
gling or diffusing itself over a portion of the earth's surface, and finally 
escaping into a lake, marsh or^a river, though even with regard to 
this, as we shall see hereafter, the legal rules are not the same as those 
which govern water flowing within defilied banks or walls. ' • 

Constituents of a river i^ccording to Roman law.— Neither the Dige^ 
nor the Institutes of Justinian contain any definition of a river (flunien);^ 
but a note in the Digest, probably h^ Gotbofred, on the expression 
^flumine publico' in the Interdict *Ne quid in flumine publico &c/* 
states that a river is constituted by three things, nanjely, alveus, aqua, 
eini ripa,^ that is, bed, water, and bank. The more correct expression, it 
is conceived, would be aqua profluens, instead of aqua simply, because 
as I shall shew presently, current is also an indispensable ingredient in 
the constitution of a river. Thus in the Roman Civil law the channel 
or hollow containing a river was distinguished as the bed and the bank, 
the river itself being water.* 

Ripa or bank is defined by Ulpian as that (elevation of land) wbich 
contains the river, controlling the natural direction of its course.^ 

1 Voot in his commentary on title 12 of the 43rd book of the Digest, taking the definitions 
of the component elements of a river from the texts, defines it thus :— Flumen cat collactio 
aqaae intra certas ripas, flomen plenisaimum continentcs, cum natoralom cnrsns sui rigorem 
tenet, et incipientes ex quo primum terra k piano vergere incipit usque ad aquam. 

% Dig. xliii. 12, 1. 

S Tribus constant flumina, alveo, aqua et ripis. 

4 Grotius, de lur. Bell, et Pac. lib. ii. c. 8. § 9. Barbeyrao in a note (no. 2) upon tl. sec- 
tion states that, according to the received notions of the Roman lawyers the bed of a I blio 
river, considered in itself, is reckoned part of the banks ; so that as soon as the river I ^^ 
its bed which thus ceases to be necessary for public use, the owners of the adjacent hr J ^^ 
whom the banks belong enter into possession of their own. 

5 & S Ripa an tern ita recte definictur id, quod flumen continet naturalem rigorem ^^ 
sui tenens : ceterum si quando vel imbribus vel mari vol qua alia ratione ad tempns < "^' 
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The reason for *this last qaalification, namely, that the bank merely 
controls the natural directions of the coarse of a river, is thus explained 
by him in the next passage : — But if at any time, either from rains, the 
sea, or any other cause, it {i. e., the river) has overflowed for a time that 
(elevation of land), it does not (on account of such overflow) change its 
banks. Nobody has said that the Nile which by its overflow covers 
Eg^ypt, changes or enlarges its banks ; for when it has returned to its 
UBual heights, the banks of its bed are to be secured.^ 

Paulns, however, gives a more precise definition of the bank of a river 
tn the letter portion of the following placitum: — That is considered to 
be bank which contains the river when fullest. All the spaces next to the 
banks of rivers are not public, because to the bank is assigned the space 
from t/he line whence the slope from the plain (i. e., the declivity) 
first commences down to the water!^ 

Yinnius, in commenting upon the first portion of this passage, says 
tliat, it follows from this that that space next to the bank which is some- 
tunes not occupied by the river ^en diminished by heat in the summer 
season is not a part of the bank. But it is evident from the subsequent 
context (he continties) that the bank must hot be taken to be that narrow 
Bpace (of which there may be several) which corresponds either to the 
margin or brim of a river, or simply to the extremity of the bed and of the 
soil which contains the river, (and) of which extremity there can scarcely 
be any user ; but that it is to be taken (to denote) that somewhat broader 
space which intervenes between the river and the adjacent land, so that 
the bank is considered to begin from that (line) where it slopes from 
i the plain (and to extend) down to the river .» 

Yipaa noil mntat : nemo denique dixit Kilami qni inoremento sno ^gyptnin operit, ripas saas 
matiire yel ampliare. nam cnm]ad perpetnam sni mensnram redierit, ripae alvei eioB munien- 
«l«e Bont. Dig. xliii. 12. 1. 6, (Ulpian). 

^e qnifl pntet, si qnando flamen imbribiLs yel nivibns anctam excreyerit, ripas idcirco 
natare. Vinnins, Comm. ad Inst. lib. ii. t. 1. text. De nsn et proprietate ripanim. 

Bank is defined by Grotins thus : — Bipa est pars extima alyei, qnod natnraliter flnmen 
excnrrit. De Inr. Bell, et Pac. lib. ii. c. 8. § 9. 

1 Bipa ea pntatnr esse, quae plenissimnm flnmen continet. Secnndnm ripas finminnm 
^a noQ omnia pnblica snnt, cnm ripae oedant, ex qno primum a piano yerg^re incipit nsqne 
»d aqnam. Dig. xliii. 12. 3. 1, 2. 

' Ut signiflcet, partem ripae non esse spatinm illnd ripae proximnm, qnod aliqaando 
^nine caloribns minnto aestiyo tempore non oocapatnr. Apparet antem ex seqnentibns, 
^P^m non tarn angoste, nt nonnnlli facinnt, accipiendam esse pro crepidine, ant labro 
^AiS} aive pro sola extremitate alvei et torrae, qnae flnmen oontinet, cnios extremitatis yix 

10 
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An obvious inference from this is that, according to Boman law the 
bSach or foreshore of a river, that is, the space between high and Iqw- 
water mark, is a part of the alveus or bed, and is generally subjacent 
to the river, being subject to the daily flow of the tide; whereas ripa or 
bank, which is also a part of the alveus, is generally not subjacent to the 
river, and it lies above the beach or foreshore,^ where the river is tidal. 

Legal definition of a river. — Lord Tenterden, in Bez v. InhahitanU 
of Oxfordshire,^ interpreted the expression •*flumen vel cursus aquae', 
which occurs in the indictment upon the statute of Bridges 22 H. 8. c. 5.,* 
to mean water flowing in a channel between banks more or less defined. 

" A stream of water," says Sir George Jessel, " is water which rang 
in a defined course, so as to be capable of diversion ; and it has been held 
that the term does not include the percolation of water underground.."^ 

Woolrych defines a river as a running stream pent in on either sidb 
with walls and banks, and iti bears that name as well where the waters 
flow and reflow as where they have their current one way.^ 

A river, for legal purposes, may Jnore fully be defined as a running 
stream of water arising at its source by the operation of natural law,* and 
by the same law pursuing over the earth's surface a certain direction in 

a defined channel, being bounded on either side by banks, shores or walls 
until it discharges itself into the sea, a lake, or a marsh.*^ 

This definition therefore includes all natural streams, however small 
flowing over the surface of the earth through a natural channel, and 
having a definite or permanent course, and excludes artificial watercour- 
ses, however large, supplied from a natural or an artificial source, («• J> 

esfc ut ullas fit nsns : sed aliqnanto lazias pro spatio inter flnmen et vicina praedia interjecto, 
at ripa incipere intelligator, ez quo a piano ad flnmen vergit. Vinnins, Comm. ad Ifl^r 
lib. ii. t. 1. text. De nsn et proprietate riparnm. 

1 ' Litns * applies to the shore of the sea, and ripa to the bank of a river ; there does 
not appear to be any word in Latin which corresponds exactly to the foreshore of a nver. 
Honck on Navigable Bivers, 4 (note). 

% 1 B. & Ad., 302. 

8 2 Co. Inst., 701. 

4 Taylor v. St. Helens Co., 6 Ch. D., 264. 

B Woolrych on Waters (2nd ed.), 40 j Callis on Sewers, 77 ; Honck on Navigable rirers, 1- 

6 I. e., after having been collected from rains or issuing out of the veins of the eartk* 
Vel ab imbribus collecta, vel e venis terrae scatoriens. Vinnins, Comm. ad Inst. lib. u. t- ^' 
text. De acre &o. 

7 Angell on Watorconrses (7th ed.), § 2 j Woolrych on Waters C2nd ed.), 40; Conlwn*^" 
Forbes' Law of Waters, 51 j Gould on Waters, § 41. 
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t • 

water constantly pumped out of a mine and flowing in a stream), all bodies 
of water either percolating through the strata of the earth in an uncertain 
course or flowing underground in a defined channel, as well as all 
stagnant collections of water, as lakes or ponds, and all surface drainage, 
even though it may ultimately find its way to, and feed, a stream. A 
subterranean stream flowing in a known and defined channel may indeed, 
in some respects, give rise to rights similar to those which exist in 
respect of streams flowing ^bove ground,^ but mere percolating water^ 
or surface drainage, being incapable of diversion, can never form the 
,4ubject of riparian rights.* 

Dennitions of the constituents of a river. — The definition, I have just 
stated, assumes that every river involves the following constituent 
elements: (1) the bed; (2) the water; (3) the banks or shores; and 
(i) Current. • 

The bed is the space subjacent to the water which flows over it, and 
includes that which contains the water at its fullest when it does not 
o?erflow its banks. The bank i^ the side or border of the bed within 
which the river flows when in fts fullest state naturally, that is to say, 
i when not temporarily overflowed by extraordinary floods or rains. " The 
bank and the water,'* observes Cowen, J., *^ are correlative, you cannot 
own one without touching the other.''* The banks form a part of the 
bed of the river, and does not include either lands beyond the banks 
which are covered in times of freshets or extraordinary floods, or swamps 
or low grounds which are liable to overflow but are reclaimable for agri- 
culture or for pasture. 

The landward boundary of the bank is the line from which its decli- 
vity first commences. In those systems of law in which the bank is sub- 
jected to certain rights or servitudes in favour of the public, the position 
of this boundary is of no small importance to the owners of adjoining 
lands. They have a right to see that the exercise of these privileges by 
the public is confined within the limits of the bank, and, except in certain 
cases, to sue as trespasses any transgressions of tnose limits. 

* Dickenson y. Grand Jwnction Canal Co.j 7 Ex. (282), 300 ; 21 L. J. Ex., 241 ; Chanemore 
V. Rickardsy 7 H. L. C, (349), 374 j 29 L. J. Ex. 81 ; 5 Jar. (N. S.) 873. Gf. Lect. XI, infra. 

■ibid; Beg. v. Metropolitan Board of Works, 3 B. & S. 710; 32 L. J. Q. B., 105 ; 
^tacorkish SUver Lead and Gapper Mining Go, v. Harrison, L. E., 5 P. C, 49 ; 43 L. J., P. C., • 
^. Cf. Lect. XI, infra. 

' Acton Y. Blimdell, 12 M. & W., 324 ; 18 L. J. Ex., 289 ; Rawstron y. Taylor, U Ex., 369 ; 
26 L. J. Ex., 33 ; Broadhent v. BoLmshoihamy 11 Ex., 603 ; 25 L. J. Ex., 116. Of. Lect. XI, infra. 

• Starr v. CWW, 20 Wend., (149), 162, cited in Gould on Waters, § 41, (note). 
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The position of the riverward boundary of the*bank is also material 
n»der those systems where the bed of tideless navigable rivers is vested 
in the state, and their banks in the sabject. Questions often do arise 
as to whether any structure erected on the bank is also an encroachment 
on the public domain. 

The nature of the test which ought to be applied in determining' this 
boundary line is so clearly discussed by Justice Curtis in a case in the 
Supreme Court of the United States thai I cannot do better than 
quote a portion of his judgment : — " The banks of a river " says the 
learned Judge ^^ are those elevations of land which confine the waters; 
when they rise out of the bed ; and the bod is that soil so usually 
covered by water^ as to be distinguishable from the banks by the 
character of the soil, or vegetation, or both, produced by the common 
presence and action of flowing water: But neither the line of ordinary 
high-water mark, nor of ^ordinary low-water mark, nor the middle 
stage of the water, can be assumed as the line dividing the bed from 
the bank. The line is to be found by eiiamining the bed and banks, and 
ascertaining where the presence and action of the water are so com- 
mon and usual, and so long continued in all ordinary yea^, as to mark upon 
the soil of the bed a character distinct from that of the banks in respect 
to vegetation as well as in respect to the nature of the soil itself. Whe- ^ 
ther this line, between the bed and the banks, will be found above or below, 
or at a middle stage of water, must depend on the character of the stream. 
The height of a stream, during much the larger part of the year, may be 
above or below a middle point between the highest and lowest flow. Some- 
thing must depend also upon the rapidity of the stream, and other cir^ 
cumstances. But, in all cases, the bed of a river is a natural object, and 
is to be sought for, not merely by the application of any abstract rules, 
but as other natural objects are sought for and found, by the distinctire 
appearance they present ; the banks being fast land, on which vegetation, 
appropriate td such land in the particular locality, grows, wherever the 
bank is not too steep to permit such growth, and the bed being soil of a 
different character, and having no vegetation, or only such as exist ^ len 
commonly submerged in water.'*^ 

The foreshore* or beach of a river is ordinarily defined as that 1 nd 

I Howard t. Ingersollf 13 Howard, 426, oited in Houok on Navigable Bivers, 6-7 ; " io 
Angell on WateroonrBes, (7t1i ed.) §§ 2-3 (notes). 

S The term * ehoxe ' is strictly applicable T?itli reference to the sea or a tidal rif^ t)at 
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or margin of the bedt)f a river which lies between the high and low- water 
marks. Like the foreshore of the sea, this band or margin also fluctuates, 
but it does so generally between the outermost limit of the bed and its 
lowest extremity when the water reaches its lowest level at neap tide. 

Current is also a material ingredient of a river. Indeed^ a stream 
necessarily involves the idea of a current. It is the presence of the 
earrent which gives rise to questions relating to the acceleration or 
retardation or obstruction gi water, which do not arise in the case of 
still waters, like lakes or ponds. Current induced by artificial means, 

I ioT example, by means of locks in a canal for the purposes of navigation, 
does not bring such canal within the category of a river, so as to make 
tiie doctrines relating to natural or artificial streams applicable to it. 
This is illustrated by the case of Staffordshire Canal v. Birmingham 
CaHoJ,^ where Lord Cranworth, in delivering his opinion to the House of 
Lords, said : — " The water passing from t];ie Wolverhampton Level to 
the Atherley Junction, is not a natural, nor even an artificial, stream 
in the sense in which these w«rds are understood in the many cases in 
which the law relating to flowing water has been considered. The water 
m this canal is piot flowing water. It is water accumulated under the 
authority of the legislature in what is in fact only a tank or reservoir, 
which the respondents are bound to economise and use in a particular 
manner for the convenience of the public. It never flows. It is let 
down artificially, for the convenience of persons wishing to pass with 
boats, by what may be called steps, till it reaches the Atherley Level, and 

- 80 enables the boats to pass into appellant's canal. To such waters none 
of the doctrines, either as to natural or artificial streams, is applicable.^' 

It is necessary, ^however, to add that the existence of current alone 
does not distinguish a river from a lake. There are natural lakes in 
which there is current in the surface water flowing from a higher to a 
lower level, and discharging itself through a small outlet into a river or 
a marsh. But the presence of such current merely does not make that 
a river which would otherwise be a lake, nor does the fact that a river 
bro idens like a pond^like sheet between any two points give it the legal 
inc ients of a lake.^ 

It ii somotimeB also need with respect to a fresh river or a lake, either as 83naonjinoii8 with 
t^ or as denoting that portion of the bank which toaohes the margin of the stream at low 
Wat . 

".. E., 1 H. L., 254. Cf. Rochdale Ganal v. Badcliffey 18 Q. B., 287. 
If. Mackenzie v. BanlteSf 3 App. Cas., 1321. 
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Point from which a river begins. — ^The definition of a river for 

legal purposes is not complete unless we know exactly the point from 
which it commences, and the point where it terminates. The deter- 
mination of these points, essential as it is sometimes to the adjustment 
of the rights and liabilities of riparian proprietors, is generally, from the 
very nature of the thing attended with no small difficulty. 'Water 
issuing from the veins of the earth through a spring or falling from 
heaven on the surface of a hill, descends by ^he force of gravity into a 
rivulet or stream, which uniting oftentimes with similar streams in their 
onward course, ultimately feeds a river. Does the river or stream begin,* 
and consequently do riparian rights come into existence, from the spring- 
head, from the top of the hill, from its foot, or from any other intermediate 
point on its surface? The spring may be situated wholly within the land 
of one person, or the hill may belong •exclusively to a single individual. 
Has the owner of the land within which the spring is situated, a right to 
appropriate, or otherwise prevent flowing into the brook, all the waters 
issuing out of the spring, or has the ow^er of the hill a right to divert 
the water so as to prevent its falling into a particular stream at its foot? 
These are for the most part questions of some nicety, ^ind their solution 
really depends upon a determination in each particular case of the point 
from which the river or stream may, in legal intendment, be said to 
begin. 

" A river or stream,^* says Mr. Angell, borrowing the language used 
by Baron Martin, in the case of Ditdden v. The GiMrdimis of Glutton Vnion^^ 
" begins at its source, when it comes to the surface.'' This statement of 
the law is true only when the channel of the stream commences, as in 
fact it did in that case, at the very source or spring-head ;* for as Pollock, 
C. B., said on that occasion, " if there is a natural spring the waters of 
which flow in a natural channel, it cannot be lawfully diverted by any 
one to the injury of the riparian proprietors. The law of the case is 
clear and undoubted. This was a natural spring, the waters of which had 
acquired a natural channel from its source to the river. It is absurd to say 
that a man might take the water of such a stream, four feet from the. r- 
face/' But the proposition as stated by Mr. Angell is not true where e 
water, after rising to the surface through a spring, diflEuses itself or trie. « 
away without any defined course over, and within the limits of, the L i 

I 11 Ex., 627 ; 23 L. J.. Ex., 146. Cf. Ennor v. Barwell, 2 Gift., 410 j 6 Jar., N. S. 1 ! 
7 Jut., N. S. 788} Qaved v. Martyn, 15 C. B., N. S., 732. 
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of the person in whfch the spring is situated, even though such water, 
if^ suffered to remain, may afterwards flow into a natural and defined 
stream either within or without the bounds of his property. For, in 
sach a ease, the law appears to be that the lower riparian proprietors have 
no right to the flow of water, and that the landowner is entitled to treat 
such water as a nuisance, as being prejudicial to cultivation, and to drain 
hia land or get rid of the nuisance in any way he finds most con- 
yenient.* • 

This view of 4}he law was recognised in a very recent case* which 
^me before the Privy Council on appeal from the Supreme Court of the 
Cape of Good Hope, where one of the questions argued was, whether by 
the Boman-Dutch law which obtaiqp iu that Colony, the owner of the 
land in which a fountain arises and flows in a known and defined channel 
has the absolute right to dispose &f the water in what way he pleases. 
Lord Blackburn in delivering the judgment of the Board, after quoting 
the following observation from the judgment of Sir James Colville in 
tie case of Van Breda v. Silberbmiei^ : — ** Again their Lordships have not 
before them the particular texts in Voet upon which all the judges seem 
to concur in holding that, if the streams do rise in the appellant's land, 
he is, by the law of the Colony, entitled to do what he pleases with 
their waters. Their Lordships are not satisfied that this proposition is 
true without qualification ; or that by the Datch- Roman law, as by the 
hw of England^ the rights of the lower proprietor would not attach upon 
water which had once flowed beyond the appellant's land in a known or 
definite channel, even though it had its source within that land " — 
said : — ** This does not, as was truly said, amount to a decision, for the 
case was decided ppon other grounds, but it does amount to an expres- 
sion of a very grave doubt, whether that which was alleged to be the 
Batch-Roman law could be so, the English law as laid down by Lord 
Kingsdown being so much more convenient. In this doubt, their Lord- 
ships in the present case participate.** It was in Miner v. Gilmoury* that 

Bawstron v. Taylor, 11 Ex., 369 ; 25 L. J. Ex., 33 ; Broadbent y. Ramshothatny 11 Ex., 
^2 26 L. J., Ex. 115. In Ennor y. Barwell, 2 Giff., 410 ; 6 Jur., N. S., 1233, where in con- 
•W| 3nc© of the close proximity of the spring to the bonndary of the adjoining neighbour's 
pit Brty, the water rising from it conld not deeply fnrrow, or make clear and defined, 
*c nel before it reached such bonndary, it was held that the owner of the land in which the 
Bpi , was sitnated was not entitled to divert its water. 

Commissioners of Frer^oh Hoek v. Hugo, 10 A pp. Cas., 336. 

L B., 3 P. C, (88), 99. * 12 Moo. P. 0. C, 131. 
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Lord Kingsdown laid down the English law referred to here, and 
it* was thus expressed : — " But he " (i. e., the riparian proprietor) " has 
no right to interrupt the regular flow of the stream, if he thereby in- 
terferes with the lawful use of the water by other proprietors and inflicts 
upon them a sensible injury." 

Again, the proposition is not true where rain-water collecting in a 
basin formed on a hill, overflows its brim and squanders itself on the ad- 
joining surface, though it ultimately finds it« way into a brook running 
at its foot ; for in such case too the owner of the land in which the basin 
is formed has a right to drain the water from it. " No doubt,'^ 
observed Baron Alderson, in Broadbent v. Ramshotham^^ ^' all the water 
falling from heaven and shed upon the surface of a hill, at the foot of 
which a brook runs, must, by the natural force of gravity, find its way to 
the bottom, and so into the brook ; but*this does not prevent the ownei 
of the land on which thi§ water falls, from dealing with it as he may 
please and appropriating it. He cannot, it is true, do so if the water has 
arrived at and is flowing in some natucal channel already formed. Bat 
he has a perfect right to appropriate it before it arrives at such a 
channel." « 

It is by an examination of such ^ frontier ' instances, that the real 
foundation of most of the legal rights in this as in any other department 
of law, can be successfully discovered, and the true principle deducible 
from the examples I have cited, indeed seems to be that a river or a 
stream commences and riparian rights accrue from the point where the 
water begins to flow in a well-defined natural channel.* The correctness 
of this conclusion appears further to be corroborated by the analysis of 
the basis of riparian rights, for if such basis, as I shall hereafter shew, 
be the ownership of the banks of a stream, and if bank and channel are 
correlative and interdependent, no riparian rights can arise unless there 1 
exists a natural channel. 

Point at i^hich a river terminates.— A river terminates where it 
mingles with the sea, an arm of the sea, a lake or a marsh. It is not 
very material to determine for legal purposes, the precise point at w li 
a river terminates, for the transition from a river to a sea, a I e 
or a marsh does not in general cause any difference in the naturr f 
riparian or other rights. Wherever any such difference exists, it is 3 

* 11 Ex., 602 ; 26 L. J-. Ex. 115. 

8 The Qrand Junction Canal Co. v. Shugar, L. R., 6 Ch. App., 483. 
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<ireatare of some sp^ial statute, and in such case, the statute itself fixes, 
for its own purposes, the boundary line between a river and the sea f)r 
a lake. 

Litermittent stream.— It is not necessary, however, to constitute 
a river or a stream in a legal sense, so as to annex riparian rights thereto, 
that water should flow in it continually. A stream may be * intermit- 
tent,' that is, be dried up at certain seasons of the year, and yet riparian 
rights will attach to its ^vfater as though the stream were continual. 
Bat the cause of. the flow of water in the stream, whether it be at 
^gular or even at irregular periods, must be of a permanent character, 
•flch as natural floods or rainfalls, which in the ordinary course of nature 
must from time to time recur, and ^not of a temporary nature, as the 
pumping of water from a mine.^ 

• 'Ownership of the beds of rivers. — Having thus arrived at a some- 
what accurate notion of the legal 8ignifi(]p,tion of a river, I shall now 
proceed to consider the ownership of its bed under different systems of 
lair. A stream rising from a hill or a mountain, gradually expanding 
into a river as it flows down its-course, and ultimately debouching itself 
into the sea, (to t^ke that as a typical instance of rivers generally), is 
Bp to a certain point tidal, that is, effected by the flux and reflux of the 
sea, and beyond it, is non-tidal. The tidal portion is generally navigable ; 
but the non-tidal portion may .or may not be navigable. It may be 
; navigable up to a certain point and beyond it, may be wholly non- 
\ navigable. There are, no doubt, rivers or rather small streams besides, 
which throughout their whole course are both non-tidal and non-navig- 
able, or again, small creeks which are tidal and yet non -navigable. 

For the purpose, therefore, of presenting to you in a clear and intelli- 
gent shape the discussion relating to the ownership of the beds of rivers, 
I shall consider such ownership : — 

Firsty with reference to the tidal or non-tidal character of a river; and 

SeconcUyy with reference to its navigable or non-navigaUe character. 

Tidal rivers— 'Before we proceed to discuss the main question, let us 

blow exactly what is meant by a tidal river, the extent of its foreshore, 

and the boundary line between the tidal and non-tidal portions of a river. 

A tidal river may generally be defined as a river, the v^aters of which 

^y rise and fall with the flux and reflux of the sea caused by the 

* Drwfett V. Sheard, 7 C. & P., 465 ; Trafford y. Bex, 8 Bing. 204. 
11 
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phenomenon known as the tides. It follows from this definition that 
riVer which dischai^es its waters into a lake or a marsh, anoonnecl 
with the sea, cannot he tidal. 

The foreshore of a tidal liver is a part of its bed, and its limits 
ascertained npon the same principle and defined in the same way as tb( 
of the foreshore of the sea. Its high-water mark corresponds to ths 
line reached by the average of the medinm high tides between Ha \ 
springs and the neaps in each qnarter of a kinar revolution throughout 
the year; and the low-water mark, to the line reached by the average of 
the medium low tides between the springs and the neaps in each jjuartef 
of a lunar revolution throughout the year.^ It is important to know the 
precise extent of both the limits because, although generally, as I shall 
shew later, the Crown in England, and the Government in India, }s the 

• 

owner of the foreshore of a tidal rii^er up to high-water mark, yet S 
subject may claim a right tckit by charter, grant or prescription, and in 
that case a determination of the low-water mark which defines the 
boundary line between the property of i&e Grown and its subject becomet 
most material. • 

Boundary line between the tidal and the non-tidal portions of a river. 
•—The boundary line between the tidal and non-tidal portions of a river 

1 Attomey-Qen^ral ▼. Ohamhirs, 4 Be G., M. ^G. 206 ; 23 L. J. Eq. 662 ; 18 Jnr. 799. 

In India, the question reg^arding the precise line of high- water mark as separating tbs 
property of Goyemment from that of a private landowner, has arisen in two oases with regari 
to some lands on the foreshore of the river Hooghly. In OoviT^do LaU 8eal and another v. 
The Secretary of States A. O. D. No. 82 of 1882 in the High Court of Calcntta, (the jadgmenft 
whereof is unreported) the Lower Court had held that the boundary line corresponded with ths 
level of average high water during the year, and that the height of the average tide level in 
the river Hooghly at Calcutta was 1609 feet above the datum of ^idderpur Dock BilL The 
High Court on appeal simply affirmed this judgment. 

In Joy KrishTM Mooherjee and others v. The Secretary of State, A. 0. D. Ko. 445 of 1885, 
decided on the 6th July 1886, (also unreported), it was found that during four months in the 
year, when the ri^r was in freshwater flood (as all tidal rivers in India are) the water on ths 
foreshore at the spot in suit below the line indicating the average of the highest spring tides 
during that period marked against a vertical bank was breast-high and that during thai 
period it was navigable not only for small boats carzying passengers or for fishing boats, bat 
navigable for native boats of very considerable size, and that thft line was only from eighteeB 
inches to two feet above the 16*09 feet line laid down in the previous case. Norris 9/Dii 
Hacpherson, JJ., concurring with the lower Court, held that the boundary Hne was propsrly 
determined. Cf. Secretary of State for India v. Kadirihutti, L L. E., 13 Mad. (369), 875, 
where the Court was of opinion that in the absence of local usage or statutory enaotmsA^ 
the rule laid down la Attomey-Qeneral v. Chamhera ought to be followed in India. 
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ha been held in the recent case of Beece ▼. MiU&r^ to depend not upon 
ft^ presence or absence of salt water, bat npon the fact whether there is 
flactnation of .water, as shown by its regular rise and fall, under the influ- 
ence of the tide. Lord Hale says, '' that is called an arm of the sea where 
tiie 86^ flows and reflows, and so far only as the sea so flows and reflows ; 
ft) that the river Thames above Kingston and the river Severn 
above Tewksbary, &c., though there they are public rivers, yet are not 
I arms of the sea. But it seeftis, that although the water be fresh at high 
irater, yet the denomination of an arm of the sea continues, if it flow 
Ind reflpw as in the Thames above the bridge.''^ 

The question arose for judicial decision in England for the flrsfc time 
tapparently in Be» v. Smith.^ It wae^ attempted to be argued there, that 
the right of the Crown to the soil of the Thames extended no further 
than London Bridge and that the s*ea did not properly flow beyond the 
: bridge, although there was a regular rise and fall of the river caused by 
tke accumulation and pressure backwards of the fresh water. Lord 
Ibnsfield held that the di8tinctQ>n between rivers navigable and not 
^Tigable, and those where the sea does or does not ebb and flow, was 
^ ancient and Miat there were no new facts in the case, which let in 
the distinction contended for, between the case of the tide occasioned by 
tihe flax of the sea water and the pressure backwards of the fresh water. 

The point up to which a tidal navigable river, and consequently the 
public right of fishery therein, extends, directly arose, however, in* Beece v. 
IftHer,* where it appeared that the water of the river Wye at the spot in 
qoeation was not salt, and that in ordinary tides it was unaffected by 
&nf tidal influence, but that upon the occasion of very high tides, the rising 
^i the salt water in the lower parts of the river dammed back, the fresh 
^ter, and caused it upon those occasions to rise and fall with the flow 
^d ebb of the tide. It was held that the right of the Crown and the 
public right of fishery did not extend to this part of the river. Qrove, J., 

^ 8 Q. B. D. 626. The Supreme Court of the United States referring to the case of Be» v. 
^'"^'^t 2 Dong. 441, have decided, that although the current in the river Mississippi at New 
Orietni, may be go strong as not to be turned backwards by the tide, yet, if the effect of the 
^de upon the current is so^freat as to occasion a regular rise and fall of the water, it might 
^P'^ily be said to be within the ebb and flow of the tide. Peyroum v. Howard^ 7 Pet. 824 ; 
^*fwneif.Qen9ral v. Woods, 108 Mass. 489 $ Lapiah y. Bangor Bank, 8 Maine, 85 ; cited in 
^^^ on Watercourses (7th Ed.) $ 644, note. 

^ Hale, de lure Maris, p. 1. o. 4 ; Hargraye's Law Tracts, 12. 

^ a Doug., 441. « 8 Q. B. D. 626. 
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said: — " The qaestion what constitutes a tidal navigable river has been 
discussed in various cases, and in my judgment a river is not renden^ 
tidal, for this purpose, at the place in question by the fact tjiat it may be 
affected by the tide as described in this case on the occasion of unusnallj 
high tides, when the action of the tide is reinforced by a strongs wind, 
or some such exceptional circumstance causes the tide to rise unusually 
high. In order that the river may be tidal at the spot in question, it 
may not be necessary that the water should be salt, but it seems to me 
that the spot must be one where the tide in the or9inary and regular 
course of things flows and reflows. There is no case which shevs that 
because at exceptionally high tides some portion of the river is dammed 
up and prevented from flowing down And so rises and falls with the tide, 
that portion of the river can be called tidal." 

Ownership of the beds of tidal navigable rivers under English law.-^ 

Kow to proceed to the determination of the ownership of the bed of a 
tidal navigable river. It is necessary to premise that the division of the 
bed of a river according as its waters a{b within or beyond the influence 
of the ebb and flow of the tide is wholly peculiar to the Common law of 
England. It is unknown to most of the continental" systems of law 
deriving their jurisprudence from the Civil law. CTnlike the small rivers 
in England with their short courses^ which in former times were, with 
trifling exceptions, only navigable in their natural condition as far as the 
ebb and'flow of the tide for any purpose useful to commerce,^ the streams 
on the continent are many of them large and long and navigable to a 
great extent above tide-water, and accordingly we find, as I shall have 
occasion to point out later, that the Civil law which regulates and 
governs those countries has adopted a very different rule. 

Bracton, the earliest English authority on this question, borrowed the 
phraseology of the Institutes^ in laying down the law. He said thus : 
" All rivers and ports are public, and accordingly the right of fishing 

1 '* In England, or in Great Britian, the cliief rivers are the Severn, Thames, Kent, 
Hnmber, and Mersey, the latter of which is abont Mtj and the first abont three hnn ' ed 
miles in length ; and of this (the Severn) about one hundred miles consistB of the Bi ^l 
Channel. The world-renowed Thames has the diminutive projIk'tionB of two hundred n m 
and of even these lengths, not the whole is navigable,*' per Judge Woodward in McV w' 
V. Carmiehael, 3 Iowa, 1, oited in Houck on Navigable Bivers, 87. 

2 Woolryoh says : — " Few of our rivers, besides the Thames and the Severn, » 
naturally navigable, but have been made so under different Acts of Parliament." 3 "^ ^^t 
255, by counsel, arg. Woolrych on Waters (2nd. ed.), 40 (note (d) ). 

I Inst. ii. 1. 1, 2, 5. 
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in a port and in rivers is common to all persons. The use of the bankd 
i^ also public by the law of nations, as of the river itself. It is free to 
ererj person |o moor ships there to the banks, to fasten ropes to the trees . 
growing apon them, to land cargoes and other things npon them, just 
as to oavigate the river itself ; but the property of the banks is in those 
whose lands they adjoin ; and for the same cause the trees growing upon 
them belong to the same persons ; and this is to be understood of peren- 
nial rivers, because streanft which are temporary may be property."* 
The close similarity of this language to the language of the Roman Civil 
law hag induced some writers to affirm that Bracton simply stated the rule 
of the Boman Civil law upon the subject, and that he did not intend to 
lay down the rule according to tbe Common law. It has led others 
to theorize that in the thirteenth century the law upon this subject was 
b an undefined state, and that Bracton supplied the deficiency by borrow- 
ing from the Boman law. An intermediate position maintained is that 
at that early period the rules of the Civil law and the Common law upon 
I tioB point were identical.^ This last view, however, has ultimately 
pre?ailed in recent times,^ and it may therefore be taken* that anciently 
under the Common law, rivers and harbours were public, without 
reference to the tide. 

But Lord Hale laid down that fresh rivers, of what kind soever, 
belonged to the owners of the soil adjacent, with the right of fishing 
therein, usqae filum aquae, and that the king's right by prerogative was 
limited to such rivers as were arms of the sea, and that that was to be 
called an arm of the sea, where the sea flowed and reflowed, and so far 
only as the sea so flowed and reflowed .^ 

This conflict between the doctrines laid down by Bracton and 
Lord Hale respectively, is regarded by Mr. Houck as only apparent, and 
he has, in his excellent treatise on the Law of Navigable Bivers, attempt- 

* Sir Trarerfl Twisa* edition of Bracton, ▼. i. p. 57. " Pablica yero sxatt omnia flnmina et 
porfcos. Ideoqne ing piscandi omnibas commune est in porta et in flaminibos. Bipamm etiam 
luas pablicns est de iore gentinm, siont ipsins flnminis. Itaqne naves ad eas applioare, fanes 
arboribas ibi natis religarei onas aliqaod in iis reponere, ooiyis liberam est, sicat per ipsom 
flnviam navigare. Sed proprlatas earam est illorum qaoram praediis adhaerent, et dadem de 
eauslk arbores in eiadem natae eorandem sunt. Sed hoc intelligendam est de fluminibos peren- 
nibns, quia temporalia possont esfte privata." Bracton, lib. i. o. 12. fol. 7, 8 ; also quoted in 
Hale, de Portibua Maris, p. ii. c. 7 ; Hargraye's Law Tracts, 83-84. 

* Per Best, J., in Blvndell y. CaUerall, 5 B & Aid., 268. 

* 2 Beeye's Hist, of English Law (Srd ed.) 88, 282 ; Giiterbock's Bracton, preface. 

* Hale, de lore Maris, p. 1, o. 4 j Haigraye's Law Tracts, 12. 
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ed to reconcile it, by showing, as a historical fact that in Bracton's 
days transportation of goods on the fresh water by barges and lighters 
was unknown in England, that none other than salt-wate^ rirers were 
navigable, or rather used for navigation, and that therefore when Bracton 
spoke of rivers and ports being public, he meant navigable river^ only, 
and their ports, though as a matter of fact, navigation was in those days 
confined to salt-water rivers only ; that this accidental coincidence led 
Lord Eale, who deduced the law from the ctftses actually adjudicated and 
reported in the Year Books, — the facts of every dtae of which had I 
occurred on salt-water, — to narrow down the doctrine of the Cpmmoal 
law by restricting public navigable rivers to such rivers only as were| 
subject to the ebb and flow of tha ticli0.^ 

Turning to reported cases, after those in the Year Books and «which| 
are mentioned in the De lure Maris) the earliest one we find is thati 
of The Royal Fishery of the Biver Banned in Ireland, in which it was held 
that ^' there are two kinds of rivers, navigable and not navigable ; ilutA 
every navigable river y $o high as the sea ^hs and flows in it, is a royal rirerJ 
and belongs to the king by virtue of his prerogative ; but in every otherl 
river, and in the fishery of such other river, the terre-tenants on eaohj 
side have an interest of common right ; the reason for which is, thai 
so high as the sea ebbs and flows, it participates of the nature of the 8ea,| 
and is said to be a branch of the sea so far as it flows.'' 

The rule thus laid down was followed in a long, though perhaps noi 
uniformly consistent, course of decisions, in England, notably amongst 
them being Bvistrode v. SaUj^ Fitzwalter^scase,* Warren v. Mathews,^ 
v. Monta^gue^ Carter v. Mwrcot^ Mayor of Lynn v. Twmer^ Bex ▼• 
Smith,^ MUes v. Bose,^ Bagot v. Orry^^ Ball v. H&rbert^^ Mayer ofCMchesi 
V. Brooke^^ and WilliaTns v. Wilcox.^* 

Some discussion has taken place in England, especially amongst 
text writers, as to the true doctrine of the Common law upon this 
topic as deducible from these cases. Serjeant Woolrych and Sir John 

1^ Honok on Navigable Biren, §§ 24<44. 
S Sir John Davies, 149. 

* 1 Sid., 149 ; 869 also Oom. Dig. Navigation (A), (B). 
4 1 Hod. 106 ; 3 Keb. 242. 

• 6 Mod. 78 ; Salk. 867, approvod by Willes, 0. J., in Willes, R. 266.208. 

e 4 B. & C, 698. 9 2 Dong. 441. ^' 3 T. B. 263. 

' 4 Burr. 2168. 10 Tannt. 706. *• 7 Q. B. 380. 

s Gowp. 86. ^^2 Bos. & PnL 472. ^« 8 Ad. A fiL 3] 
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Phear baye contended that navigability in fact is the real and unfailing 
kgt to apply to ascertain whether a river is public, the flow and reflow of 
the tide being merely prima facie, though strong, evidence that a river is 
Bavigable. After discussing The Mayor of Lynn v. 2Vner, Rex v. Mon^ 
iAjue and MUee v. Rose, Serjeant Woolrych thus concludes : — *^ Public 
user for the purposes of commerce is, consequently, the most convincing 
I endence of the existence of a navigable river, and that fact being 
I established, the accompanyitfjg rights of fishery, and of ownership of soil, 
[&c., are easily defined '^^ And Sir John Phear observes <'it is too 
^hapi not free from doubt whether the land covered by non-tidal rivers, 
which are navigable, and by large fresh-water lakes, does not by Com- 
mon law belong to the Crown.''* ^ • 

^ut the controversy in America, both among judges and text-writers, 
ttlia what is the true doctrine* of the Common law has been of a 
isore serious and practical character. While some states have implicitly 
>^ted the strict Common law rule as laid down in the De lure Maris, 
tod others have accepted a mod{^ed view of it, namely, as furnishing a 
fntsA f aeie test, a third class of states, has openly repudiated the Com-> 
mon law doctrine, and has followed the guidance of the Civil law upon 
this matter. I shall endeavour in the next lecture to give you a short 

(Accomit of the details of this controversy. 
Whatever the views of text writers in England, and the course of 
. decisions in the different states in America, a series of modern' cases 
hag at last finally settled the rule of law in England. The ownership 
of the soil of all navigable rivers, as far as the tide flows and reflows, 
and of all estuaries and arms of the sea, is according to that rule, vested 
Frim& fade in the Csown. As in the case of the foreshore of the sea, it 
' ^ so vested not for any beneficial interest in the Crown itself, but as a 
^ finistee for its subjects, collectively, and cannot be used in any way so as 
to derogate from, or interfere with, their rights of navigation and 
fishery, which are prim& facie common to all, 

^t is clear from the proposition thus stated, that the ownership of 
the irown in England extends not to the soil of every navigable river, 
^h "ler it be tidal or non-tidal, but is confined only to such rivers or 
^< parts of rivers as are both navigable and tidal. Navigability and 
hd ity must both concur in order that the right of the Crown and vnth 
it, So right of the public may attach to the soil of the bed of a river. 

f ^lolxyoh on Waien, (2nd ed.) 42. » Phear on RigfatB of Water, 13. 
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Willes, J., in sabmitting the opinion of the JucTges to the Houbb of 
Lords in Malcolmson v. 0*Dea,^ said : — ^^ The soil of all navigable rivejs, 
like the Shannon, so far as the tide flows and reflows, is prim& fade 
in the Crown, and the right of fishing prim& facie in the public.'' 

Lord Westbnry addressing the House of Lords, in Gann v. The JVw 
Fishers of WhiUtabley^ said : — " The bed of all navigable rivers where 
the tide flows and reflows, and of all estuaries or arms of the sea, is by 
law vested in the Crown. But this ownership of the Crown is for the 
benefit of the subject, and cannot be used in any manner so as to dero- 
gate from, or interfere with, the right of navigation, which belongs if 
law to the subjects of the realm/' 

In Lyon v. Fishmongers* Ckmp^ny^^ where the question was as te 
whether a riparian owner on the banks of a tidal navigable river bad a 
right of access to the water, as a private right, distinct from his righl^ 
as a member of the public^ Lord Selborne thus expressed himself:^ 
^^XJpon principle, as well as upon those authorities, I am of opinion thst 
private riparian rights may, and do, ezkst in a tidal navigable river. The 
most material differences between the stream above and the stream below 
the limit of the tides are, that in an estuary or arnu of the sea there, 
exist, by the Common law public rights in respect of navigation and 
otherwise, which do not generally (in this country) exist in the non-tidal 
parts of the stream; and that Hie fundus or bed of the non-tidal parts 
of the stream belongs, generally to the riparian proprietors, while in the 
estuary it belongs generally to the Crown." 

Similarly in NeiU v. BuTce of Devonshire,* Lord O'Hagan, observed:— 
** The right of the sovereign exists in every navigable river where the sea 
ebbs and flows. Every such river is a royal river, apd the fishing of it 
is a royal fishery, and belongs to the Queen by her prerogative.^ 

This is also the law of Scotland, for in Lord Advocate v. HamHAon} 
which came before the House of Lords on appeal from the Court of Se»- , 
sion in Scotland, Lord St. Leonards, L. C, in delivering his opiniooi ; 
stated ; — " With reference to the question which has been mooted as to the j 
right of the Crown to the alveus or bed of a river, it really admits of bo i 

y 

I 

^ 10 H. L. G. (593), 619. See also B. y. Btimpson^ 32 L. J. M. G. 208 ; AUorMS-Qvu^r^ 
Y. Chamhers, per Alderson, B., 4 DeG. M. <fc G. 206 ; 23 L. J. Gh. 665 i BlundeU r. CtiUeraU, 
per Bayley, J., 5 B & Aid. 304.  8 App. Gas. (135), 167. 

« 11 H. L. C. 192. • Sir J. Davies, 56. 

• 1 App. Gas. (662), 682. • 1 Maoq. (H. L ) 46. f 
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. dispute. Beyond all*doabt the soil and bed of a river (we are speaking 
0^ navigable rivers onlj) belongs to the Crown," • 

And in the late case of Orr Ewing v. Colqyihowa} (which was a 
Scotch case too), Lord Blackbnrn quotes with approbation the following 
observation from the judgment of LordDeas: — ^**The Crown holds the 
vivLm of the tidal part of the river as trustee for the whole public; but 
in the remaining portion of the river the proprietors of the banks are 

I the proprietors of the solurmoi the river, and the right of navigation on 
the part of others«requires use to found and support it;'' and later on he 
Aimgelf observes : — " Mj Lords, where the property on the banks of a 
itttoral stream, above the flow of the tide, is in different persons, prim& 
fade, and until the contrary is shown, the boundary between their proper- 
ties is the medium fllum aquae. In this respect, there is no difference 
ktween the law of England and Stotland." 

It might, perhaps, be said that the ca^s in which the above obser- 
^n&ns were made, did not directly raise for discussion the question^ 
whether the ownership of the bed«of a navigable river above the flow and 
^ leflow of the tide belongs to the Crown or not ; still it must be admitted 
that these observMions of the learned Lords as well as the dictum of 
Willes, J., represent such an overwhelming consensus of judicial opinion 
of the highest order that they far outweigh in point of authority any 
direct adjudication of the point. 

The question, however, has been directly raised and decided in several 
cases in recent times, and the rule of law laid down in them may there- 
fore be taken as perfectly established. 

In the case of Murphy v. RyaUy^ in which an action was brought 
for trespass to a fishery in the non-tidal part of a navigable river, and 
the defendant pleaded that the river was a royal river, and the right of 
fishery in the public, on demurrer to this plea, O'Hagan, J,, delivering 
the judgment of the Court, held that above the flux and reflux of the 
We, the soil and fishing of rivers were vested prim& facie iJi the riparian 
owners, and not in the Crown and the public, and this notwithstanding 
tha the river was navigable, and had been immemorially navigated for 
^i ^ercial and other purposes. 

'his judgment of the Court of Common Pleas in Ireland has, as 
I* O'Hagan observes in NeiU v. Buke of Bevomhire^ been followed in 

^pp. Gas. (839), 854. Cf. Bickett v. Morris, L. B. ] H. L., So. 47 
^ K. 4 C. L. 143. 3 8 App. Caa. (I36j, 167. 

12 
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several cases^ decided in that country and has been c6nstantlj approved of 
aftd acted upon in England.^ , 

In Eargreaves v. Diddams^ and Mussett v. Burch,^ the Court of Queen's 
Bench in England have held that where a river above the flux and reflux 
of the tide is made navigable bj an Act of Parliament, and the pubhc is 
allowed to navigate, but the soil and the rights of the riparian owners 
remain untouched by the Act, a claim by one of the public to fish in such 
waters cannot exist in law. «. 

The point was directly raised and decided in the somewhat recent 
case of Pearce v. Scotcher^^ in the Queen's Bench Division, where ^a com* 
plaint was lodged against the defendant under s. 24f of 24f and 25, Vict, 
c. 96 for having unlawfully and \iilfujly fished in the navigable portion 
of the river Dee, but above the flow and reflow of the tides, where^ there 
was a private fishery. The Court held 'that there could be no public right 
of fishery in non-tidal wateio, even where they were to some extent navi- 
gable. Huddleston, B., observed : — " The distinction is clear upon the whole 
current of authorities in this country fi.nd in Ireland, that, where a river 
is navigable and tidal, the public have a right to fish therein as well aa 
to navigate it ; but that, where it is navigable but not tidal, no such ri{^t 
exists.^' 

These authorities,, therefore, fully establish the proposition that in 
England, Scotland, and Ireland the soil of a navigable river, up to the 
point where the tide of the sea flows and reflows, primd, facie belongs to 
the Grown, and that above that point, whether the river be navigable or 
not, the soil is presumed to belong to the riparian owners, usque medium 
filam aquae, i. e., as far as the middle thread of the stream. 

These decisions, it may be observed in passing, al^o involve a collateral 
proposition, to which I shall have occasion to advert again in a sub- 
sequent lecture,^ that the public right of fishery is co-extensive with 
the right of the Crown to the soil of the river, and that it ceases to exist 
in law bejon^ the point where such right of the Crown ceases : and that 
the private right of fishery, (except where such fishery is claimed under a 

1 Bloomfield ▼. Johnson^ Ir. B. 8 C. L. 68 ; Bristow v. Cormican, Ir. E., 10 Ch. 434 j I"*" 
Whiteside, 0. J., Nexll v. Duke of Bevomhire^ Ir. E., 2 Q. B., C. P. and Ex. D. 172. 

8 Uussett V. Burch, 35 L. T. (N. S.) 486, i>er Cleasby, B. j Mayor ^c. of Carlisle y. Orah*f»> 
L. E. 4 Ex. 361 ; Meeee y. MUler, 8 Q. B. D. 626 ; Neill ▼. Duike of Devonshire, (135)} 1^^' 
per Lord O'Hagan. 

3 L. E. 10 Q. B. 582. Cf. Hudson v. Macrae, 4 B. & S. 1585 ; 83 L. J. M, 0. 65. 

4 35 L. T. (N. S.) 486. 6 9 q. b. D. 162. • Lecfc. XII ; infra. 



• 



lyOALITT, OWLT PRIMA FACIE TEST OP NIVIQABILITT. 91 

gfrant from the Crown before Magna Charta) is co-extensive with the righ t 

oj the riparian proprietors to the soil of the river, and that it ceases *to 

exist below the point where the right of the Crown to the soil commences. 

Tidality, only prima fade test of navigability.— At Common law, the 

flux and reflux of the tide affords a strong primft facie presumption 

that the river is navigable, but it does not necessarily follow, because 

the tide flows and reflows in any particular place, that there is a public 

navigation, although the rivw may be of sufficient size. The strength 

of this presumption depends upon the situation and nature of the channel. 

^If it is a broad and deep channel, calculated to serve for the purposes 

of commerce, it would be natural to conclude that there has been 

jmblic navigation ; but if it is a petty ^tream navigable only at certain 

periods of the tide and then only for a short time, and by very small 

Wts, it is not a public navigable t^hannel at all.^ There are many small 

I tidal creeks running into the estates of private owners on which a fish- 

' ifi; skifE or other very small boats may be made to float at high water, 

bot they are not deemed navigabk rivers. The actual user of a tidal river 

for the purposes of navigation, is the strongest evidence of its naviga- 

l&ity.s 

Foundation of the ownership of the beds of tidal navigable rivers.— 

The real foundation of this ownership of the Crown in the soil of the 
bed of an estuary or of a tidal river, is, as has been declared in the case 
of the Bayal Fishery of the Banne, the fact that up to the point reached 
by the flux and reflux of the tide, a river partakes of the nature of the 
«ea, or, as Lord Hale describes it, is * an arm of the sea.* This owner- 
ship, like that of the seashore, therefore, rested originally upon the old 
doctrine of the narrow seas, which, since the decision in Re^. v. Keyn^ 
DJay be regarded as wholly exploded. It must therefore now rest upon 
prescription or immemorial enjoyment by the Crown. 

Ownership of the foreshore of tidal navigable rivers.— The foreshore 
of tidal navigable rivers, like the foreshore of the sea, ts also vested 
primi facie in the Crown, subject to the same restrictions and qualifica- 
tions as those which attach to the Crown's ownership of the bed of such 
rivers, namely, the public rights of navigation and fishery.* Indeed, as 

^ jRe» V. Jf(mte<7U«, 4 B. & 0. 698 ; Kayofr of Lynn v. Turner, 1 Cowp. 86 ; Uiles v. fiow, 
5 Taunt. 705. 

» mUs ▼. none, 5 Taxmt. 705 ; Vooght v. Winch, 2 B. & Aid. 662. 8 2 Ex. D., 68. 

* Hale, de lure Maria, p. 1. o. 4j Hargrave*8 Law Tracts, 12, 13; Attorney-General ▼. 
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has been already stated, the foreshore is a part of 'the bed of theriyer, 
afid its ownership must consequently be governed by the same rule whifh 
regulates the ownership of the bed. As in the case of the foreshore of 
the sea^ this ownership is also subject to a right of access by the public 
to the rirer.^ 

Alienability of the bed and foreshore of tidal navigfable riyers.— 

The Crown could grant to a subject any portion of the bed and fore» 
shore of a tidal navigable river, subject, of eourse, to the public right o! 
fishery and navigation,^ but since the passing of the sta^tute^ in the reign 

of Queen Anne, forbidding the alienation of Crown lands, no such grants! 

* j 

can be made. It is scarcely necessary to repeat what I have already) 
mentioned in the analogous ca^e of the foreshore of the sea that, tbe \ 
Crown is still competent to make such alienations vrith the sanction (X'\ 
Parliament.* " ' *\ 

Ownership of the beds* of non-tidal rivers— I have already to some; 
extent anticipated the rule of law which governs the ownership of the ' 
bed of a fresh-water river or stream, omof that portion of a river which, 
though it mediately discharges its waters into the sea, is yet above the 
flux and reflux of the tide ; but I recur to it here for the purpose d 
elucidating briefly the precise nature and limits of the rule. 

Lord Hale says : — " Fresh rivers of what kind soever, do of commoH \ 
right belong to the owners of the soil adjacent; so that the owners of' 
the one side have, of common right, the propriety of the soil, and conse- 
quently the right of fishing, usque filum aquae ; and the owners of the 
other side the right of soil or ownership and fishing unto the filum aquae 
on their side. And if a man be owner of the land of both sides, in com- 
mon presumption he is owner of the whole river, a^nd hath the right of 
fishing according to the extent of his land in length. With this agrees 
the common experience.** " But special usage may alter that common 
presumption ; for one man may have the river, and others the soil ad- 

ChamherSf 4 De G., M., & G. 206 ; Lotoe v. QoveU^ BB.& Ad. 863 ; Doe dem. 8eeb KristoB^terjei 
Y. The East India Co,, 6 Moo. Ind. App. 267 ; 10 Moo. P. C. C. 140 ; Lord Advocate v. Lori 
Blantyre, 4 App. Cas. 770. 

1 8uprat 58 ; Lyon v. FishmoTiger's Company ^ 1 App. Caa. 662 j Noiih Shore RaUteuy Go. t. 
Pion, 14 App. Cas. 612. C/. Attomey-Oeneral of the Straits Settlement v. Wemyss, 13 App. CsB. 
192. 

S Gann t. Free Fishers of Whitstable, 11 H. L. 0. 192; Neill t. Duke of Devonshire, 
8 App. Cofl. 135 ; Lord Advocate v. Lord Elantyre, 4t App. Gas. 770. 

% 1 Anne c 7. s. 6. ^ Supra, 49—60. 
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jacent; or one man may have the river and soil thereof, and another the 
ftje or severa] fishing in that river."^ • 

In Btekett v. Morris,^ Lord Cranworth speaking with reference to s, 
son-tidal stream, observes : — '* By the law of Scotland, as by the law of 
England, when the lands of the two conterminons proprietors are separa- 
ted from each other by a running non-tidal stream of water, each pro- 
prietor is prim& facie owner of the soil of the alveus or bed of the river, 
«d medinm filum aquae. The soil of the alveus is not the common pro- 
rty of the two. proprietors, but the share of each belongs to him in 
reraltv, so that if from any cause, the course of the stream should be 
manently diverted, the proprietors on either side of the old channel 
onid have a right to use the soil of the alveus, each of them up to what 

the medium filum aquae, in the same way as they were entitled to 
e'adjoining land."* • 

The rules deducible from the law laid^down in the above passages 
iwj be shortly formulated thus : — 

(a) The ownership of "the «oil of the alveus or bed of a non-tidal 
fliream, whether it be navigable or not, primdi facie belongs to the ripa- 
QftQ proprietors on both sides, not in common, but in severalty, the 
loediam filum aquae or the middle thread of the stream, being the divid- 
ttg line between the shares of the two proprietors respectively. 

{h) As a corollary of this rule, if the course of such a stream be 
permanently diverted, and the old alveus or bed be left dry, each riparian 
proprietor becomes entitled to it up to the line which coincides with what 
was the middle thread of the stream. 

(c) When the lands on both banks of such a stream belong to the 
•anae person, the presumption of law (though rebuttable) is, that the 
ownership of the whole alveus or bed belongs to him. 

[d) The ownership of the alveus or bed of such a stream may be 
daimed by a person who does not own land on either bank of it, though 
this is generally not the case. * 

Foundation of such ownership.— The right of a riparian proprietor 
to t J soil of the bed of a non-tidal river depends not upon nature, but 

B lure Maris, p. 1. c. 1 ; Hargrave*8 Law Tracts, 1. 
R. 1 H. L. So. (47) 57. 

^iihart y. Wyllie, 1 Macq. H. L. 0. 389 ; Carter v. 3fi*rcot, 4 Borr. 2162 ; Reg, y Inhahi- 
^«<' vj Landulph, I Moo. & E. 893 ; Middleton v, Trichord, 8 Soam. (111.) E. 620; WrigU v. 
Hou ^ \ Sim. & St. 203 ; SchaltoB' Aquatic Eights, 186 ; 3 Kent's Comm. 428. 
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on grant or presumption of law.^ Conseqneutly, such presumption of 
ownership is capable of being repelled by showing the express terms of ^a 
counter grant or by evidence of exclusive exercise of acts of user of the 
whole bed whether by the proprietor of the land on either side of the 
stream,* or by a stranger. In that case, the boundary line between the 
estates of the proprietors of the bed of the river and of the adjacent 
land respectively would seem to be the bank^ as already defined. 

Construction of grants bounded by a non-tidal river.— A grant of 
land expressed to be bounded by a non-tidal rivef is construed in 
general to carry the title of the grantee to the middle thread, of the* 
stream, unless the language of the instrument, taken in connection 
with the surrounding circumstances/ 4 indicate a clear intention to the 
contrary.* " In my opinion,** says Cotton, L. J., in Micklethwait v^ Neiih 

I 

lay Bridge Company ^^ " the rule of construction is now well-settled, that 
where there is a conveyance •of land, even although it is described by 
reference to a plan, and by colour, and by quantity, if it is said to be 
bounded on one side either by a river ^r by a public thoroughfare, then 
on the true construction of the instrument half the bed of the river or 
half of the road passes, unless there is enough in the circumstances or 
enough in the expressions of the instrument to shew that that is not the in- 
tention of the parties." This rule does not owe its origin to any peculiar 
doctrine of the English Common law, but is founded upon a principle 
universally applicable, namely, that it would be absurd to suppose that 
the grantor reserved to himself the right to the soil ad medium filum, 
which in the great majority of cases is useless and wholly unprofitable.^ 

1 Per Lord Selbome, Lyon v. Fishmongers Co., 1 App. Cas. 662. 

8 Jones v. WUliams, 2 M. & W. 826. C/. Bristow v. Cormican, 3 App. Cas. 641. 

S Duke of Devonshire v. Fattinson, 20 Q. B. D. 263. 

 Lord V. The Commissioners of Sydney, 12 Moo. P. C. 0. 473 j Plumstead Board of 
Worlcs V. British Land Co,, L. R. 10 Q. B. 24, per Blackburn, J. ; 3 Kent's Comm. (10th Ed.) 
660, 564 ; Elphinstone and Clerk's Interpretation of Deeds, 180-182 ; Hunt on Boundaries (3id 
Ed.) 3, 25 ; The City of Boston v Richardson, 113 Allen, 144, 154. 

5 33 CK D. 133 ; Duke of Devonshire v. Tattinson, 20 Q. B. D. 263 ; Becket r, Corpordtio* 
of Leeds, L. R. 7 Oh. App. 461 ; Marquis of Salisbury v. Oreat Northern By, Co., 5 0. B. 
(N. S.) 174. 0/. Berridge v. Ward, 10 C. B. (N. S.) 400, (as to highway). Diet. Leigh v. Jack, 
5 Ex. D. 264, (where the presumption was rebutted). 

6 Lord V. The Commissioners of Sydney, 12 Moo. P. C. C. 473. The soil of the bed ifl 
sometimes, (though indeed yery seldom) appropriated by the construction of pillars or piors 
for the support of bridges. 

The reason upon which this rule is founded is very lucidly and forcibly stated by Bedfieldi 
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Although at Common law all rivers and streams above the flow and 
r^ow of the tide, are prim4 facie deemed to be private, yet in England, 
•mmj have become subject to the public right of navigation by imme- 
morial user^ or by Act of Parliament. When an Act of Parliament, 
conferring the public right of navigation in a river, does not expressly 
touch or affect the rights of the riparian proprietors to the soil of the 
aliens or bed, neither any right of property in the soil nor any right of 
fishing can be acquired on •the part of the public merely by reason of 
mcu navigation. s • 

A i^rant by the Crown of land bounded by a non-navigable creek was 
leld to pass the soil of the creek ad medium filum aquae, as the 
description of the boundaries in the grant did not exclude from it that 
||ortion of the creek which by the general presumption of law would go 
;tlong with the ownership of the Irfhd on its banks.^ 

Bight of towage. — The banks of all tidal navigable rivers above 
irigh-water mark, and the banks of all non-tidal navigable rivers up to 
tte edge of water, beiug the property of private individuals, it has 
been held in England overruling some earlier decisions and dicta to the 
contrary,* that the public have no Common law right to pass over them 

7iimlLe opinion delivered hy him in Buck v. Squires, 22 Vt. (484), 494, partially qnoted in 
Gottld on Waters, § 46, (note) 3 :— 

" The mlo itself is mainly one of policy, and one which to the unprofessional might not 
seem of the first importance ; bat it is at the same time one which the American Courts, 
especially, have regarded as attended with very serions conseqaences, when not rigidly 
ttihered to ; and its chief object is, to prevent the existence of innumerable strips and gores 
0^ land, along the margins of streams and highways, to which the title, for generations, shaU 
Kmain in abeyance, and then, upon the happening of some unexpected event, and one, conse- 
qn^ntly, not in express terW provided for in the title deeds, a bootless, almost objectless 
^tigation shall spring np to vex and harrass those, who in good faith had supposed themselves 
B^oro from such embarrassment. It is, as I understand the law, to prevent the occurrence of 
jost snoh contingencies as these, that in the leading, best reasoned, and best considered cases 
upon this subject it is laid down and f ally established that Courts will Aways extend the 
^ndaries of land deeded as extending to and along the sides of highways and fresh- water 
ttrei E, not navigable, to the middle of sach streams and highways, if it can be done without 
^"^^ «t violence to the words used in the conveyauce.*' 
Orr Ewmg v. Colquhounf 2 App. Cas. 838. 

^argreaves v. Diddams, L. R. 10 Q. B. 582 ; Mussett v. Bu/roh, 35 L. T. (N. S.) 486. 
ord Y. Commiesionera of Sydney, 12 Moo. F. C. 0. 473 ; Croesley v. Lightowler, L. B. 

Young v. 1 Ld. Baym. 725 ; Queen v. Cluworth, 6 Mod. 163 ; Fierse v. Fauconberg, 

U 292 J Hale, de FortibuB Maris, p. 2. o. 7 ; Margrave's Law Tracts, 85—87. 
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for the towage^ of boats, or to use them, except in cases of peril or! 
elnergency, for landing and embarkation, or for the mooring of vessels,* 
Any navigator who does any of these acts is liable in trespass to th§ 
riparian owner, who may, in the alternative, demand from him sndi; 
charge as he likes for the use of the bank, provided he gives notice ofi 
it before the bank is so used.^ 

The right to tow on the banks of navigable rivers, being in the 
nature of a right of way,* may be acquired by the public by grant, 
dedication, custom or prescription,^ and Lord Kenyon suggested thsi 
small evidence of user would be sufBicient before a jury to establish thel 
right by custom upon grounds of public convenience.® The right maj| 
also be conferred on the public by^ statute^ : 

In all these cases, the right of the riparian owner to the soil of thtj 
bank remains intact unless, where the right to tow is conferred bf 
statute, it is taken away thereby in express terms.^ 

Drying nets on the bank. — Fishermen, as such, have no right to drf 
their nets on the bank either of a tidaUor of a non-tidal river, or to use 
it for any purpose accessory to fishing, but they may acquire such right 

by prescription.* 

I 

1 Ball y. Berbert, 3 T. B. 253. In America, the rale varies in different states ; some hAV«j 
adopted the doctrine of the Civil law and recognize the right of the public to tow on the bantoj 
of navigable rivers; others, however, have implicitly followed the Common law role. Asgen 
on Watercourses (7th Ed.) §§ 552—553 j Angell & Dnrfee on Highways (3rd Ed.), §§ 7^—75. 

8 Of. Ibid; Williama v. Wilcox, 8 Ad. & El. 314; Blunddl v. CcMeraU, 5 B. & Aid. ^?i 
Oray v. Bond, 2 Brod. & Bing. 667 ; Gould on Waters, § 99, and the American authoritiei i 
cited in notes 1 and 2 to that section. I 

8 Steamer Magnolia v. Marahally 39 Miss. 109; Morgan v. Beading, 3 S. & H. 366 ;i 
Commissioners v. Withers^ 29 Miss. 21, cited in Grould on Waters, § 9p, note 5. 

 Orr-Ewing v. Colquhoun, 2 App. Cas. 838. 

B Supra, note 3. 0/. Winch v. Conservators of Thames, L. R. 7 C. P. 458 ; 41 L. J. C P. 
241 ; Badger v. 8. T. B. Co., 1 E. & E. 347 ; MonmoiUh Canal Co. v. Hill, 4 H. & N. 4?7? 
Kinloch v. Neville, 6 M. & W. 795; Hollis y. Goldfinch, 1 B. & 0. 206; Angell on Tide 
Waters, 176; Angell on Watercourses (7th Ed.) § 551; Woolrych on Waters (2ndEd.)16*r 
Gould on Waters, §§ 101, 104. 

6 Ball V. HerheH, 3 T. E. 253. 

7 Winch v. Conservators of the River Thames, L. E. 7 0. P. 471 ; Lee Conservcmcy Board v. 
Button, 12 Ch. D. 383. 

8 Ibid. 

9 Gray v. Bond, 2 Brod. & Bing. 667 ; 5 J. B. Moore, 627. 



LECTUEB IV. 
NAVIGABLE AND NON-NAVIGABLE RIVERS. 

Ibmarka on the use of the expression * non-nayigable river ' — Bales of the Roman Civil law with 
r^fard to navigable rivers, a more valnable guide than the doctrines of the English law 
oonceming tidal rivers, in solving tegal questions with respect to rivers in India — I. Classi- 
fication of rivers asd streams according to the Roman law into peronnia and torrentia — 
Pablic rivers — ^Test of navigability — ^Navigability not an essential ingredient of a public 
river — Agri Hmitati and agri arcifinii — Ownership of the beds of rivers and streams — Con- 
flicting theories with regard to such ownership— Ownership of the banks of rivers — Pablic 
uses to which they are subject — II. Doctrino^of tsdality not recognized by the law of France 
— TJ^der that law, rivers classified into such as are navigable, * flottablos/ or such as are 
not— A navigable or a * flottable ' river, -v^at — Ownership of the beds of navigable or * flot- 
tables ' rivers — Ownership of their banks — Divergent opinions as to the ownership of tho 
Ws of streams which are neither navigable nor ' flottables.' — III. Question as to the 
oimership of the beds of rivers more fully investigated in America than in any other 
country — Different doctrines adopted by*fdifEerent states — Reasons stated by Judge Turloy 

^ of Tennesse for rejecting the doctrine of tidality — Test of navigability — Whether rights ^ 
of ripariui proprietors in the United States are limited by the survey lines ran on the top 
of the bank, or whether they extend down to water's edge — Conflicting decisions as to the 

^ ownership of the foreshore — Divergent opinions aa to the ownership of the banks of 
navigable rivers — IV. In India, classification of rivers into navigable rivers and non- 
navigable streams alone recognised — Test of navigability — Ownership of the beds of 
navigable rivers — Doe d. 8eeh Kriato Banerjea v. The East India Company — Discussion 
of othw cases bearing upon the same question — Ownership of tho beds of ' small and 
sliallow' rivers or non-navigable streams — Discussion of authorities — Khagendra Narain 
Choicdhry v. Matanffini Dehi — ^Investigation of the foundation of the rule regarding 
ownership of small streams unnecessary in India — Ownership of the foreshore of a tidal 
navigable river — Ownership of the banks of navigable rivers. 

*%U of towage — Right of towage according to Roman law and the law of France. 

, Having in the preceding lecture discussed at length the law relating 
to the ownership of the beds and banks of tidal and non-tidal rivers, 
r ^^^mains for me now to call your attention to the law regarding the 
^'^nership of the beds and banks of navigable and non-navigable rivers. 
Ihe expression * non-navigable river' by reason of a narrower meaning 
naring been assigned to the second term in popular language, as exclud- 
"^ small streams, may seem somewhat incongruous, but the larger signi- 
fication which it has acquired in law and to which I have already so 
^^J adverted, renders the use of it, at least in legal phraseology, less 
^p6a to any such objection. 
13 
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The division or classification of rivers, according as they do or d<] 
•not possess the character of navigability, for the purpose of determii^ 
the ownership of their beds, and the rights of the public as well ai 
of private individuals over their waters, obtains in the jurisprudence d 
most of the states in the continents of Europe and America. The lfurg( 
rivers that traverse the countries which at one time composed the vad 
territory of the Boman Empire have a greater resemblance to the riven 
of India than those which course through the island of Great Britain 
Consequently rules propounded in the most matured, if ancient^ legal 
system of that Empire for the solution of the manifold questions whid 
arise with regard to rivers cannot fail to furnish a far more infalliW 
guide in the determination of similar questions with respect to rivers h 
India than the technical and perhaps narrow doctrines of this branch of th 
Common law of England, forced in a great measure, as they undouble^ 
were, by the smallness of ^her rivers, which are navigable above thetiA 
by small crafts only. I shall therefore first of all turn to the Eoman law. 

I. Classification of rivers according to Roman law. — A river (flumea 
according to that law is distinguished from a stream (rivus) by i^ 
* greater magnitude or by the reputation it bears among the Burronni 
ing inhabitants.^ Rivers (flumina) are then classified into ferewMA 
(permanent) i. e., rivers which flow all the year round, and torrentiny i ^ 
winter torrents that leave their beds dry in the summer. If a perennial 
or permanent river, which generally flows all the year round, dries op ii 
any summer, it does not thereby forfeit its distinctive character.* 

Public rivers.—" Of rivers " says Ulpian, " some are public, some art 
not. A public river is defined by Cassius to be one that is perennial' 
This opinion of Cassius which Celsus also corroborates, seems to bfl 
reasonable.*'* 

Therefore, according to this text, all perennial rivers are public riven 

1 Flnmen a^vo magnitudine discernendniu est aat eziBtimatiozie cironmcolentiaiB' 
Dig. xliii. 12. 1. 1, (Ulpian.) 

* Item fiaininnin qnaedam snnt perennia, quaedam torrentia. perenne est qnod semper 
fluat, torrens, id est, hyme flaenB. Si tamen aliqna aestate exanierit, qaod aUoqtun p«reBB^ 
fluebat, non ideo minuB perezme est. Dig. xliii. 12. 1. 2, (Ulpian). 

8 Flnminnm quaedam pnblioa snnti qnaedam non. publicum flumen esse CassioB d6&>'*» 
quod i)erenne sit: haec sententia Gassii quam et Celsus probat, videtur esse probabil* 
Dig. xliii. 12. 1. 3, (Ulpian). The passage in the Institutes : 'flumina autom otnnia et portal 
publica sunt' (Inst. ii. 1. 1,) is opposed to the above text of Ulpian as well as to the follaw* 
ing excerpt from Marcian ; * sed flumina ^ene omnia et portus publica sunt* Dig. i. 8. 4. !• 
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aad the rest are private. They are said to be public, not in the sense 
that the ownership of the soil of their bed belongs to the public, but 
in the sense that they are intended for the use of the public, or in other 
words, that they are subjected by the law to a kind of servitude in favour 
of all members of the state. 

Test of navigability. — Public rivers are then divided into such as are 

i nsTigable and such as are not navigable.^ A river, according to that law, 

[ is said to be navigable if it is navigable either by boats or by rafts : 

I " Under the appellation navigium " (a vessel or a boat), — says Ulpian, 

i^' rafts also are included, because the use of rafts is very often necessary/'^ 

Navigability not essential to constitute a public river.— This division 

of public rivers into navigable and non-navigable rivers, is made not 

for the purpose of discriminating the nature of the ownership of 

ftdr aliens or bed, but for the purpose of determining the particular 

Interdict which would be applicable to one ^pd of public river or the 

; ottter, the Interdict applicable to navigable rivers or to the navigable 

forHon of a river, being different from the Interdict applicable to non- 

' navigable rivers or to the non-navigable portion of the same river ;^ 

tbottgh doubtless for some purposes, the same Interdict was applicable 

to both kinds of rivers.* 

Navigability has been regarded by some learned text-writers as 
forming an essential element in the constitution of a public river under 
the Boman law. But this, if I may venture to state, is probably not so. 
'Hie passages in the Digest, bearing upon this point, warrant the inference 
thai non-navigable rivers^ were as much public as navigable rivers, if 



1 The foUowing textf^ bear oat tho position that not only navigable rivers, bnt also 
Mn-narigable rirers were pnblic under the Roman law, if they were perennial :— *Brgo hoo 
i&terdictnm ad ea tantam finmina pnblica pertinet, quae sunt nayigabilia, ad cetera non 
P^inet\ Dig. zliii. 12. I. 12, (Ulpian). ' Sed et si in flumine publico, non tamen navigabili 
fiat, idem putat'. Dig. xliii. 12. 1. 18, (Ulpian). * Qnominus ex publico flumine ducatur aqua, 
^il impedit (nisi imperator aut senatus vetet), si modo ea aqua in usu publico non orit : 
Kd n aut navigabile est aut ex eo aliud navigabile fit, non permittitur id facere \ Dig. xliii« 
^^' % (Pomponius). 'Pertinet autem ad flumina publioa, sive navigabilia sunt sivo non sunt. 
% xHu. 13. 1. 2, (Ulpian). Cf. J. Voet,*Comm. ad Pand. lib. xliii. t. 12. §§ 12, 13 ; Pothier, 
^deetae, lib. xHii. t. 12. art. 1. § 3. 

* Navigii appellatione'otiam rates continentur, quia plerumque et ratum usus nocessarinm 
^' Kg. xlin. 12. 1. 14, (Ulpian). 

5 l)ig,:xliii. 13. 1. 12, 17, 18. * Dig. xliii. 13. 1. 2. 

^ Tbo use of tho banks of all perennial rivers being public under the Eoman law tlicre could 
^no difficulty in their making use of non-navigable rivers also, e. «;., by taking water. Dig, 
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they were only perennial. Gothofred in a note upon the passage, ' per 
tibet ad flamina pabliea, sive navigabilia sunt, sive non sant'i, ({. e., fhj 
(Interdict) applies to all public rivers, whether they be navigable or not 
says, ^flumen non fit publicum sola navigandi utilitati. Nam flames 
publicum esse potest, et tamen non navigabile ', {i. e., rivers dp not 
become public merely by reason of their suitability for navigatioiu 
Because, a river may be public even though it be not navigable). 
Of course, such Interdicts as are intended* for the protection of the? 
public right of navigation, can apply only to such pmblic rivers as are, 
in fact, navigable, and as far as they are so navigable.* Interdict^ which* 
are intended for the preservation of the banks of rivers, for the mainte- 
nance of the flow of their water "v^ithput diminution or diversion, or for 
the removal of obstructions from their channel, apply to all rivers^ whe- 
ther they are navigable or not.* ThereTwere some Interdicts which were 
specially applicable to non-na^gable public rivers.* 

It is also evident from what I have already said, that under the 
Eoroan law the flux and reflux of the^tides of the sea formed no factor 
whatever in determining the rights of the public or of the ripanaa 
owners with regard to rivers generally. 

Agri limitati and agri ardfinii.— Under the Bom an law, lands were 
divided into two principal^ classes, agri limitati, i. e., Umited lands, and 
agri arciflnii, «. e., * arcifinious ' lands. Lands obtained generally by con- 
quest and distributed amongst the soldiery, or granted to private individuals 
by the state, as comprised within certain defined limits or boundaries, such 
as roads or paths, were called agri limitati, an appellation given to them 
because they were enclosed by certain artificial limits ; whereas all lands 
bounded by natural limits such as rivers, woods pr mountains, were 
called agri arcifinii,^ because, according to Varro, these natural objects 

xliii. 12. 2), or by fishing, (' itiB piBoandi omnibus commime est in portabos flaininibiiBqne\ 
Inst. ii. 1. X.) 

1 Dig. xliii. 13. 1. 2. 8 Dig. xliii. 13. 

a Dig. xliii. 14. 4 Dig. xliii 12. 1. 12, 18. 

6 Ager assignatns or assigned land was merely a species of ager limitatns. Land given by 
a certain measoro only, as by so many acres, was known by the special term ager assignatos. 
Grotius, de lur. Boll. ot. Pao. lib. ii. o. 8. § 16 ; Vinnius, Gomm. ad Inst., lib. ii. 1. 1. terfc. D» 
allayiono. 

6 Dig. xli. 1. 16 ; Grotius, de Inr. BeU. et Pao. lib. ii. c. 8. § 16, and Barbeyrac'a notes 
thereto. ArcifiDins, scilicet, qni non alinm finem ea parte habet qnam natoralem, id est, ipsom 
flnmen. Ager Umitatus diotns fait ager ex hostibus captos, et deinde & popnlo vel Principe 
privatis ita possidendas datns, at oertis limitibns sive finiboB ins possossoris ciroamsoribereiBr- 
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also served as ^ fines arcendis hostibus idoneos/ i. e., boundaries fit to keep 
the enemies ont.^ • 

Ownership of the beds of rivers and streams.— The ownership of the 
al?ei or beds of private rivers belonged to them through whose land 
they flowed. The ownership of the alvei or beds of public rivers which 
flowed through agri limitati or limited lands, belonged not to the pro- 

f prietors of such lands but to the state,* because the very nature of the 
grants under which they h^ld forbade any presumption of ownership 
in their favour. . But if such a river ran between agri arcifinii or 
'arcifinious' lands, then, whether the river was navigable or not, the 
ownership of its alveus or bed, after it became dry, belonged to the 
proprietors of lands on its adjacent banks. ^^If," says Pomponius 
quoting Celsus the younger " on the bank of a river which is adjacent to 
^f land, a tree grows, it is mine, because the soil itself is my private 
(property), although the use of it is considero/l t(f belong to the public. 
So too the bed, when it becomes dry, becomes the property of those 
nearest to it, because the public n^ longer use it.''^ 

But with regard to the ownership of the alveus or bed of a public 
river running through ^ arcifinious ' lands, when such alveus or bed 
remains covered by water, rival theories have been in existence. The 
earlier 'commentators and interpreters of the Roman law maintained 
that, in legal contemplation the bed was always the property of the 

\ riparian owners, whether water flowed over it or not, subject, of course, 
in the former case to the right of the public to use the river or its water 
for certain purposes.^ The modem expositors, however, affirm that the 

I^itotia agris siiniles siint, qTii oerta menBura oomprehendantnr. Vinnins, Oomm. ad Inst., 
Hb. ii. 1. 1. text. De allavione. 

HeineccitiB apparently nses tho term ager adsignatns with regard to that description of land 
to which Grotins and Yinnins apply the term ager limitatns. 9 

Veterea Bomani agros dividebant in arcifinios, limitatos et adsignatos. Arcifinii sunt, 
qui Hon alios habent fines, qnam natnrales, yelnti montes, flnmina &o, : limitati, qni ad certam 
iQBnsoram possidentnr : adsignati, qni per extremitatem mensorae comprehendnntnr. Heine- 
ocins, Beoit. lor. § 358. 

I Grotins, de Inr. Bell, et Pac, lib. ii. c. 8. § 16. 

^ Ut sciretnr, qnod extra hosoe fines esset, id pnblionm manere. Vinnins, Gomm. ad Inst., 
Ub. ii. 1. 1 text. De allnvione. 

^ Celsna filins, si in ripa flnminis, qnae seonndnm agram*menm sit, arbor nata sit, meam 
^Mc ait, quia solom ipsnm menm privatum est, nsns antem eins, pnblions intelligitnr. et ideo 
com exsicoatos esaet alvens, proximomm fit, quia iam popnlns eo non ntitor. Dig. xli. 1. 30. 1. 

* Grotiofl, de lor. BeU. et Pac, lib. ii. c. 8. § 8 ; J. Voet. lib. i. t. 8, § 9 ; Vinnins, Comm. 
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bed of a public river, so long as it remains covered by water, was by that 
lafw, considered as res nullius, or no man's property.^ The sources do not 
furnish ns with any direct or positive text decisive of the question, nor is it 
at all possible from the materials contained in them to deduce any coherent 
theory, such as will harmonise with the somewhat peculiar, unsymmetrical 
and, in some respects, even illogical, doctrines of the Soman law with 
respect to alluvion, islands springing up in a river, and dereliction of 
a river-bed. If, on the one hand, as the adherents of the former opinion 
chiefly argue, the bed of a public river is res nullius^ then islands and 
derelict beds should, reasoning in accordance with the theory of the< 
Roman jurists with regard to occupancy, be held to belong to the first 
occupant, and not to the riparian proprietors. But this would, doubtless 
be opposed to the acknowledged doctrines of the Roman law, which, as I 
shall show hereafter, assigned the ownership of islands and derelict \kdi 
to the owners of lands bn the adjacent banks. If, on the other hand, as 
the supporters of the latter theory contend, the bed is the property of the 
riparian owners, then it ought always to remain as such, whether it be 
covered by water or not, and it is wholly superfluous to resort to the pecu- 
liar doctrine of alluvion,-^the acquisition of ownership in lands added by 
gradual and imperceptible accession, — ^to account for the ownership of a 
portion of the bed of a river adjacent to the bank when the water retires 
from it in consequence of a deposit of soil thereon. Nor, on that assump* 
tion, does there seem to be any foundation in justice for the doctrine of 
avulsion ; for why should soil, violently severed from one's land and de- 
. posited over a site belonging to another, belong to the former, by reason 
of such violent severance alone, and the latter be thus deprived, not on ac- 
count of any fault of his own, of the ownership of the site which ex hypo- 
thesi belongs to him ?^ I may add that the advocates of the first theory also 

# 

ad Inst., lib. ii. t. 1. text. De lun et proprietate ripamm ; De insala, (' ego non aliam haim 
acqnisitionis rationam esse arbitror, qnam quod insala alvei para fit, alv-eas pan oenieatar 
vicinomm praediomm '). 

1 1 Mojle, Imp. last. Inst. 190 (note to § 19), which professedly embodies the n38aIiof tho 
latest German researches in Roman law. Markby's Elements of Law (8rd ed.)i 288. § 408) which 
also is apparently based npon the German authorities. 

8 It is this incongruence in the doctrines of the Roman law with regard to alluTion that 
called forth from Grotius and Puffendorf the remark that they are founded not so much on 
natural law, which they profess to bo, as on the positive usages or ordinances of puticai^ 
nations. Grotius, de lur. Bell, et Pao. lib. ii. o. 8, § 8 ; Paffendorf, do lur. Nat. et Gtnt 
lib. iv. c. 7. § 11. 
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rely, in proof of their position, upon the further fact that, under the Roman 
^jlw riparian proprietors were competent to erect works even in the bed of 

I a pablic river for the protection of the banks or of the adjoining lands, 
provided they did not thereby interfere with the navigation of the river 
by the public, deflect the course of the stream, or otherwise cause any 

i injury to the rights of the upper and the lower riparian proprietors.^ 
Ownership of the banks of riyers.— The ownership of the banks of 

I rivers according to the lUman law belonged to the proprietors of the 
adjoining lands, subject however to the use of the public for navigation 

•and other purposes. The rule is thus laid down in the Institutes : — 

" Again the public use of the banks of a river, as of the river itself, 
ii part of the law of nations ; consequently, every one is entitled to bring 
ik vessel to the bank, and fasten cables to the trees growing there, and 
^9& it as a resting place for the* cargo, as freely as he may navigate tbe 
TiTBr itself. But the ownership of the bank is in the owner of the ad- 
joining land, and consequently so too is the ownership of the trees which 
grow upon it."* • 

A comparison of the above passage with that relating to the public 
Me of the seashore* under Koman law shows, that according to that law, 
the pablic had no right to use the banks of a river for the purpose of 
drying their nets and hauling them up from the river.* 

II. Doctrine of tidality not recognised by French law.-— Turning 
next to the law of France, one seeks in vain to discover in it any trace 
of that doctrine which presumes the ownership of the bed of the river 
to be vested in the Crown or in the subject, according as it is or is not 
within the flux and reflux of the tide. The legal system of that country, 
built upon the substructure of the Eoman jurisprudence, supplemented 
and slightly modified by the customary laws of the provinces and ulti- 
mately consolidated, re-modelled and partially reconstructed by the 
Code Napoleon, could hardly receive into its edifice a doctrine so utterly 
repugnant to its framework and style. 

Olassiflcation of rivera according to French law— The Code Civil 

^ ' Quominus illi in flumino pnblioo ripave oius opus facere ripae agrive qui circa ripani est 
tuendi causa lioeat, dum ne ob id navigatio deterior fiat'. Dig. xliii. 15. 1, (Ulpian). Cf. 
J. Voet, Comm. ad Pand. lib. i. t. 8. § 9. 

> 2 Moyle, Imp. Inst. 86 ; Inst. ii. 1. 3, 4; Dig. i. 8. 6. 

^ Inst. ii. 1. 5 ; ntpraj 40. Cf. Dig. i. 8. 5. * retia siccaro et ex mare reducoro ' (Gains). 

* Nor does the law of Franco allow such a liberty to fishermen. Siroy, Lea Codes Aunotes, 
^- 1, § 650, note (no. 17.) 
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contains no separate article classifying rivers and streams according as 
tBey are navigable, * flottables ' or not, but various provisions are laid 
down therein by which the rights of the state, the public and of the 
riparian proprietors respectively with regard to rivers aijd streams are 
discriminated and regulated according as such rivers and streams are 
navigable, * flottables ' or not.^ It may therefore be safely stated that all 
rivers and streams according, to that law are distinguished into such as 
are navigable or ^ flottables ' and such as are not. The Code contains 
no definition of a navigable or 'flottable' river, but .there have been 
judicial decisions in France by which the precise significations of those^ 
words have been to some extent determined. 

Test of navigability.— A river is said to be navigable or ^flottable* 
when it is navigable for boats, flats and rafts. A river which floats logs 
only, and is incapable of floating boats or rafts laden with articled of 
merchandise, does not come under the denomination of a ^ flottable ' 
river ;* nor does a river fall within the category of a navigable or 
* flottable * river, merely because the dwellers on its banks employ some 
means of navigation for the purpose of crossing it.^ In short, it is the 
possibility of the use of the river for transport in some practical and pro* 
fitable way, which forms the real test of navigability under that law.^ 
The navigability of a river, is, in France, determined by the administra- 
tive authority. 

Ovniership of the beds of navigable or ' flottables ' rivers.— The beds 
of rivers and streams which are navigable or * flottables ' in the above 
sense, are under that law considered as dependencies on the public domain, 
that is to say, as the property of the state.^ 

Ownership of the banks of rivers.— The ownership of the bants of 
rivers whether navigable or ' flottables ' or not, belongs to the owners 
of the adjacent lands and the limit which separates the bed from the 
bank, that is to say, the public domain from the property of the riparian 

1 Cf. Code Civil, §§ 638, 566, 569, 560, 661, 662, 663. 

8 Sirej, Les Codes Annotes, v. 1. § 538, note (nos. 15, 16). 

8 Ibid, note (no. 15). 

-» It was so held by the Judicial Committee of the Privy Coxmoil in Bell v. Corporation of 
QueheCf 5 App. Oas. 84, on appeal from a judgment of the Court of Queen's Bench for the 
province of Quebec, in Canada, where the old French law prevails. The opinion was based 
solely on the French authorities. It is worthy of note that at the locus in quo the river was 
tidal, and yet the Courts deemed it necessary to decide whether it was navigable or 'flottable' 
or not. 

^ Siroy, Lcs Codes Annotes, v. 1. § 538. 
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owners, is fixed at the point which the highest wat^r in the normal condi- 
Hm of the river or stream reaches, and above which the water com- 

Cences to overflow.^ It is the administrative authority alone, to the 
:clasion of the judicial, to which appertains the province of determining 
the extent and the limits of the beds of navigable rivers or streams.* 

Ownership of the beds of streams neither navigable nor ' flottables'. 
—The question relating to the ownership of the beds of streams which 
neither navigable nor ' fliMitables/ has been the subject of much con- 
versy and of n© less conflicting opinions in France. There appear to 
thre§ systems in competition. According to one, the small streams or 
atercourses neither navigable nor * flottables,' are like the navigable or 
ftotfeables ' rivers, the property of Jhe state. This opinion is advocated 
Meyrhn, Proudhon, Royer-CoUard, and a few others, and also counten- 
ced by some judicial decision^.* A second system is supported by 
ftther text- writers in much greater number, who on the contrary maintain 
fiuit, the small streams and watercourses, neither navigable nor * flott- 
iWes,' are the property of the ripartan owners. Of these, it is sufficient to 
mention the names of Vaudore, TouUier, Pardessus, Dayieland Troplong, 
Hiongh there are several others besides, who equally entertain the same 
Opinion. This too is sustained by various judicial decisions.* Between 
ttese two systems is interposed a third, which assigns the ownership of the 
peda of non-navigable streams to the riparian owners, (the flowing water 
aot being the property of any one), subject, so long as they are covered with 
^ater, to certain servitudes in favour of the public. This is maintained 
i*y Devilleneuve, Carrette, Comte, Tardif, Cohen, and Dufour.^ 

Under the system which asserts the right of the riparian proprietors 
I to the beds of non-navigable streams and watercourses, the bed is declar- 
^ to belong to them in common, pro indiviso, and not in severalty, each 
^P to the central line of the stream. But this community of interest 
ioes not prevent rules being made for the distribution of the water 
among the riparian proprietors.* 

^ Sirejr, Les Codes Annotes, v. 1. § 538 note (no. 22.) It has, however, been laid down in 
^Qen that this limit is determind by the line reached by the water when it is at its mean 
^^J- Ibtd., note (no. 21). 

* Bid., § 638 note (no. 23.) 

* Bid., § 638 note (noa. 26, 29.) 

* Bid., § 538 note (nos. 27, 30.) 
^ Bid., § 638 note (no. 28.) 

^ Bid., § 538 note (no. 32.) 
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I 

Under the feudal system as it prevailed in France, the pro* 
fevtj in small streams belonged to the ancient seigneurs. Thela^lj 
by which that system has been abolished, have not at all interfered 
with the grants made before such abolition, nor have they invalidated ihi 
onerous titles created by the ancient seii,nieurs in water-courses situ^ited ia{ 
their seigneuries.^ It is evident from this that, in France a subject 
caiinot claim the ownership of the bed or of the soil between high and 
low-wafcer mark of a navigable or * flottable '*river under a grant from tlie 
state, unless it had been obtained before the abolition of the feudal 
system. ^ 

III. Ownership of the beds of rivers under the American law.— The 
subject has undergone a far more thorough, comprehensive and searching 

investigation in America than in any other country. The abundance of 

• 

rivers of every description from the gi^nd and magnificent Mississippi ti) 
the comparatively unimportant streams in the New England States, the 
birth of opulent cities, the rapid growth of inter-state commerce, the 
daily increasing development of agriciiltural and manufacturing indos- 
tries, and the vast accumulation of wealth generally, have all con- 
tributed to raise up before the courts of that country a variety o! 
questions relating to the rights of the public and of private individoak 
in rivers both below and above the tide, which however depend, mora 
or less, for their ultimate solution upon the determination of the owner- 
ship of the soil of the bed of such rivers as well as of their banb. 
Originally borrowing their jurisprudence from the doctrines of the 
Common law of England, the various states in America were primft 
facie bound to adhere to the Common law definition of rivers, and 
accordingly such states as New Jersey, Delaware,, Maryland, Georgia, 
Massachusetts, New Hampshire, Connecticut, Maine, Virginia, Ohio, 
Udiana, Vermont, Kentucky* and Illinois, where the rivers are com- 

1 Sirey, Lea Codes Annotes, v. 1. § 538, note (no. 38). 

S In Berry v. Smyder^ 3 Bush, 266, (decided in Kentucky and cited in a note to § ^ 
of Gould on Waters), Williams, J., suggested new reasons for the distinction drawn betweeft 
the titles to the beds of fresh and salt-water rivers respectively. He said : — '* So long tf 
the ocean keeps its bed, and nature's present frame shall continue to exist, there will always 
be water up to the ooean's level in aU those channels where the tide ebbs and flows, and thi0 
not dependent upon the water falling in rain ; therefore, these channels are filled to oceaa'i 
level twice every twenty-four hours, and are constantly and uniformly navigable. Their nati- 
gability does not depend upon a season more or less rainy, but on the constant, unvarying laws 
of nature and will remain as surely navigable as the sea itself. Though not so deep, their 
surface level is the same ; hence, without violence of expression or idea^ they are callod arms 
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paratively small and tinimportant, have laid down the rule of tidality 
a« determining the ownership of the bed of a river and the right of 
fishing in its waters; on the other hand, Pennsylvania, North Caro- 
lina, Iowa, Missouri, Tennesse, Alabama and one or two other states, 
wherQ the rivers are navigable for several hundreds of miles above the 
leach of the tides and upon whose broad expanse an almost oceanic 
commerce is carried on, have liberated themselves from the trammels of 
the Common law, and laid ^own navigability in fact as the only rational 
tesfc of navigability in law, and as determining their amenability to the 
•Admii^lty jurisdiction, and the proprietorship of the beds and banks of 
such rivers. 1 

Judge Turley of Tennesse has. adduced most excellent reasons for 
lejecJlng the doctrine of tidality in countries where the rivers are large 
^a navigable far above the tide* " All laws," he observes, " are, or 
ought to be, an adaptation of principles of action to the state and condi- 
tion of a country, and to its moral and social position. There are many 
niles of action recognised in En^and as suitable, which it would be folly 
in the extreme, in countries differently located, to recognise as law ; and, 
in our opinion, this distinction between rivers 'navigable' and not * navi- 
gable,* causing it to depend upon the ebbing and flowing of the tide, is 
one of them. The insular position of Great Britain, the short courses of 
her rivers and the well known fact that there are none of them navigable 
above tide water but for very small crafts, well warrants the distinction 
there drawn by the Common law. But very different is the situation of 
the continental powers of Europe in this particular. Their streams are 
n)aijy of them large and long and navigable to a great extent above tide 
vater; and accordir\gly we find that the Civil law which regulates and 
governs these countries, has adopted a very different rule."* 



of the 8ea. But it is difforent with all the great ri7ers of the eart]^ above tido water. 
These are dependent for their supply from the clouds." 

i Gould on Waters, §§ 56-75 ; AngcU on Watercourses (7th od.), §§ 546-549 ; Houck on 
2?avigable Rivers, §§ 50-120 ; Angell on Tide Waters, 38, 76 ; Hall on the Seashore (2nd ed.), 
8 {note f ). 

* Elder v. Burrus, 6 Humph. (Tenn.) 36G, cited in AngoU on Watercourses (7th ed.), § 549. 
Cf. Barney v. The City of Keokuk. Sup. Ct. U. S. Oct. T. 1876, 4 Centr. Law Joum. 491, 494; 
W U. 8. 324, (cited in a note to the same section) whore Bradley, J., said :— " The confusion of 
navigable with tide water, found in the monuments of the Common law, long prevfviled in 
this country, notwithstanding the broad differences existing between the extent and topo- 
graphy of the British Island, and that of the American Continent. It had the influence for 
^0 generations of excluding the Admiralty jurisdiction from our great rivers and inland seas. 
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Test of navigability. — In America, rivers are said to be navigable in 
fact (in so far as that quality is regarded as a criterion for determining 
the ownership of their bed), when they are used or are susceptible of 
being used in their ordinary condition as highways for commerce, Ofer 
which trade and travel are or may be conducted in the customary pnodei 
of trade and travel on water.^ 

BIr . Houck's opinion as to the survey lines run on the top of the banks 
being the limits of estates. — Closely allied to^the main topic under discufr* 
sion is the point arising out of the system of surveys and grants of public 
lands under the laws of the United States, which it will be conveiyent td 
notice now. It has an important bearing upon certain theories advanced 
by the learned author of " The Law ^ Navigable Rivers '* with regard to 
the law of alluvion, which I shall have occasion to notice and coi^ment 
upon in a subsequent lecture.^ In an argument certainly remarkabld 
for much plausibility and research, he has contended* that the lines ran 
by the United States surveyors along the top of the river banks are lines of 
boundary, that the properties of the adjoining landowners are limited by 
such mathematical lines, and, when these cannot be found, by the top of 
the bank, that being the great landmark. But more recent decisions* in 
America have, however, settled that such lines are not lines of boundary 
at all ; that, notwithstanding such lines, the properties of the adjacent 
landowners extend as far as the edge of the water, thus giving them 
the benefit of river frontage and with it the right of access to the river, 
and the other incidents of riparian proprietorship as to accretion and the 
use of the water. 

A system of survey and thak measurements and the so-called 
Dearah surveys, which have been held by Government in this country, 
and which in their method, though not in their object, are probably 
analogous to the surveys of the United States, may possibly give rise to a 
similar question here ; and if it does occur, it will, I apprehend, have to 
be decided in the same way in which it has been done in America. The 
question was raised before the Privy Council in Nogendra Chandra Ohoa^ 
V. Mahomed Esoff,^ but their Lordships expressed no opinion upon it. 

And tmder the like inflnenoo it laid the foundation in many states of doctrines with regard to 
ownership of the soil in nayigable waters above tide-water, at variance with sound principles of 
public policy." 

1 The Daniel Ball, 10 Wall. 657, cited in Angell on Waterconrses (7th ed.), § 543. 

» Injra, Lect. VI. 8 Honck on Navigable Rivers, §§ 250-260. 

 Bailfoad Co. v. flfcfcurmeir, 7 Wall. 272 ; Barney ▼. Keokuk, 94 U. S. 324, cited in § 7^<^' 
Gould on Waters. 6 lo B. L. B., 406 ; 18 Suth, W. B., 113. 
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To return : It follows, of course, from what has been already stated 
%>t, in those states which have adopted the Common law doctrine in its 
entirety, the soil of the beds of rivers beyond the influence of the tide, 
lelongs to the adjacent proprietors usque medium filum aquae ; and that 
in thqpe states where navigability in fact has been adopted as the test of 
navigability in law, the soil of the beds of rivers above the point where 
BaWgability ceases, likewise belongs to the adjacent proprietors usque 
ledinm filum aquae. * 

Ownership of *he foreshore and banks — ^But the question to whom 
ngs the soil between high and low-water mark, is one upon which 
ere has not been a concurrence of opinion in the courts of the different 
tes. In those states where th^ Common law doctrine has been ac- 
pted^ the soil of the foreshore has, of course, been held to belong to 
e state, and the lands of riparian'proprietors, to ternjinate with the line 
ordinary high-water mark. But of those states which have repu- 
iited the Common law doctrine, some have adopted the rule that the 
igh.U of the adjacent proprietors^ extend up to the ordinary high- water 
rk; while others have laid down that such rights extend down 
the ordinary low-water mark ; the result being, . that some states 
ve reserved to themselves the right to the soil of the foreshore, while 
pthers have conceded that right to the adjacent landowners.^ 

Similar diversity of opinion has prevailed with regard to the owner- 

ikip of the banks of navigable rivers above the flow and reflow of the 

ides. In some of the states, the right of the adjacent owners to the 

nks has been regarded as being so absolute and capable of such exclu- 

i?e appropriation by them as to be entirely free from those servitudes in 

avour of the public^ that are incidental for the purposes of navigation ; 

^hile in others, and these are apparently more numerous than the former, 

the banks, though regarded as being the private property of the adjacent 

iowners, have yet been held to be subject to such servitudes.* 

ly . Glassification of rivers according to Anglo-Indian'law. — Lastly, 
J shall discuss the law of India regarding the topics 1 have just touched 
ttpon. Bengal Eegulation, XI of 1825, which has force almost through- 
out India except the Presidencies of Madras and Bombay, was passed 
for the purpose of declaring the rules to be observed in determining 
daims to lands gained by alluvion or by dereliction of a river or the sea. 
Section 4, clause 3, enacts : — 

"When a chur or island may be thrown up in a large navigable river 

' I Sttjiro. 107, not© I. » Ibid. 
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(the bed of which is not the property of an individual), or in the sea, and 
fhe channel of the river, or sea, between such island and the shore m^j 
not be fordable, it shall, according to established usage, be at the disposal 
of Government &c/* 

And clause 4 of the same section provides :— 

" In 8maU and shallow rivers, the beds of which, with the julkur (or)^ 
right of fishery, may have been heretofore recognised as the property ol 
individuals, any sandbank, or chur, that *may be thrown up, shaU, af 
hitherto, belong to the proprietor of the bed of the river, &c.*' 

It is evident from the language of these two clauses that, th^ Indiail 
legislature, in declaring the rules for the determination of the ownershif 
of churs or islands or sandbanks tha^ might be formed or thrown up k 
rivers, classified or divided rivers according as they are * large, nari- 
gable rivers ' or * squall and shallow rivfirs.' None of the several provisioifi 
of the Regulation make any mention of the presence or absence of th< 
tide of the sea as in any way determining or affecting the rights of thi 
Government or of private individuals •to the beds of rivers or to alluyial 
or insular formations in them. Indeed, the expression * tide ' does noi 
even occur in the Regulation. 

It is to be observed also that, the expression * small ' in clause 4 hai 
manif eslly been used in contradistinction to the expression * large ' in 
clause 3 ; and that tbe expression * shallow' in clause 4 has been used in 
contradistinction to the expression * navigable ' in clause 8. A rivei 
may be small and yet may be navigable ; consequently, * small ' refen 
to the breadth of a river, and ' shallow * to its depth and presumably tc 
its non-navigability. 

Test of navigability. — A river has been held to Jbe navigable when i\ 
allows of the passage of boats at all seasons of the year, although in thd 
hot and cold seasons the water may not be very deep.* 

Clause 3 of section 4, points to the further, though perhaps no\ 
conclusive, inference that the bed of a large and navigable river is primS 
facie the property of Government, and that possibly it may also become 
the property of a private individual.^ By parity of reasoning, the in- 

* The word * or * is evidently omitted by mistake. It is in Mr. J. H. Harrington'i 
draft of Beng. Beg. XI of 1825 : Markby's Lect. on Indian Law, 53. 

* Chunder Jaleah v. Ram Ch^inder MookerjeOf 15 Suth. W. R., 212 ; Mohiny Mohun i^ 
▼. Khaja Ahsanoollah, 17 Suth. W. R., 73, (a river cannot be considered as a " large n&vigable 
river" within the terms of the section, merely becanse it is nnfordable). 

8 Jugdish Chunder Bisivas v. Chotodhry Zjihoorul Buq, 24 Suth. W. R., 317 ; Uohinjf 
Mohun Doss v. Khajah Ahsanoollah, 17 Sath. Tf . R., 73. 
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ference deducible from clause 4 of the same section, is that the ownership 
oi the bed of a small and shallow river generally belongs to private 
individuals. 

The language of section 5 of the Eegulation also suggests the 
Bame conclusion by implication. It says : — 

"Nothing in this Eegulation shall be construed to justify any en- 
croachments by individuals, on the beds or channels of navigable 
mere &c." 

If the beds of navigable rivers had been the property of private 
dividgals, encroachments made by them upon such beds would not 
kre been declared as unjustifiable. 

Accordingly, the Privy Council,ttin Doe dem. Seeb Kristo Banerjee and 

fl<Aer«.v. The East India Co.^ held that the East India Company, as re- 

esenting the Indian Government, had a freehold in the beds of 

Tigable rivers in India.* It may be noted,' that though the river, in 

int of fact, was also tidal in the locality in question, yet that circum- 

ce did in no way afEect their Eordship's judgment. 

Although, therefore, one should have expected that the rule was 
fully established, yet we find that in Oureeb Hussein Chowdry v. Lamb^ 
the Judges of the Calcutta Sudder Dewani Adawlat used expressions 

i 6 Moo. Ind. App., 267 ; 10 Moo. P. 0. 0. 140. 

' In Nohin Eisihore Roy v. Jogeah Perahad Oangooly, (6 B. L. R. 343 ; 14 Sath. W. R., 352), 
i^orman, J., states the proposition in a slightly different form : " So long as it, " — t. e., the 
^ of a navigable riyer, — " is washed bj the ordinary flow of the tide at a season when the 
liver IB not flooded, I think that it remains pnblici inris, or, if vested in any one, that it is 
^'Mt^d in the Grown ; not under Regulation XI of 1825, and for mere fiscal purposes, but aa 
lepresenting, and as it were a * trustee for the public' That land in this condition is not 
■object to private rights oi^ ownership is universally recognised, and it might be most detri- 
I mental to the interests of navigation if it were otherwise." The question raised in that case 
^u as to the ownership of certain alluvial formations (in the bed of a tidal navigable river), 
wliich had not attained sufficient height so as to be above the level of the ordinary high- 
wat» mark, ^ 

But in Lopev v. Muddim Mohtm TkaTtooVy (13 Moo. Ind. App., 467 ; 5 B. L. R., 621 ; 14 
Bath. W R., (P. 0.) 11,) the bed of a navigable river, where it is not the property of any 
priv-ate individual, has been described by the Privy Council as being ' public territory ' or 
'pub domain.' In Eckowrie Sing v. Hiralal Sealf (12 Moo. Ind. App., 136; 2 B. L. R., 
U*- C I 4 ; 11 Suth. W. R., (P. C.) 2) the Privy Council at the commencement of their judg- 
menl in stating the nature of the case before them said : — " This is a case of a claim to land 
*a«l ^ away and reformed in the bed of a navigable rivfTf the oionership of which ia not 
comr only in the riparian proprietora of ita hanka and which is not proved in this case to have 
o^loi 1 to the predecessor in title of either disputant.*' The italics do not occur in the report. 
Ic. S. D. A. Rep. 1869, p. 1367. 
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in their judgment which seem to indicate that they intended to limit 
t£e right of the Government to the beds of nayigable rivers as far 
as the tide ebbs and flows. The plaintiff in that case claimed an 
exclusive right of fishery in a portion of a navigable river (though that 
portion happened also to be tidal), as appurtenant to his permanently 
settled riparian estate, and the Court substantially held that the bed of a 
navigable river where the tide ebbs and flows, is prim& facie vested in the 
state and that the right of fishery therein bel(ftigs to the public. That this 
is the right interpretation of that decision, is borne out by the remarb 
of Glover, J., in Chunder Jaleah and others v. Bam Churn Moke^ee anf 
others,^ in which a claim was preferred by the plaintiffs as members of the 
public for the enforcement of their rights of fishery in a non-tidal navi- 
gable river, in which the defendants claimed to have an exclusive right of 
fishery as forming part and parcel of a permanently settled estate whiAl 
they had purchased from •Government. His Lordship dismissed the 
claim distinguishing the case from that of Ghireeh Hussein Chowdrj^ 
and others v. Lamh,^ upon the ground that the latter related to a tidat 
river. He said : — *^ But in the first place, this case is not on all fours 
with the present. It had reference to the Megna, a large river in whicK 
the tide ebbs and flows regularly, and which fact had everything to' 
do with the decision arrived at." The High Court in that case helff 
that the ownership of the bed of the river which was nav^ble for* 
boats, though situated far above the ebb and flow of the tide, prim* 
facie, belonged to Government and that it could grant an exclusive right 
of fishery in such waters to a private individual. Therefore, as regard* 
the ownership of the bed of a river, this case goes further than Oareef 
Hussein Ghowdry v. Lamh^ because it extends the right of the Govern- 
ment to the beds of navigable rivers above the flux and reflux of the tide. 
Sir Michael Westropp in Baban Mayacha v. Nagu Shravucha* after review- 
ing the above two cases as well as Doe d. Seeb Kristo Banerjee v. Th$ 
East India Co.J^ and Bagram v. Tlie Collector of Bhullooa^ expressed 
himself in a way such as would raise the inference that, in his opinion, the 



1 15 Suth. W. E., 212, Cf. Bagram v. Collector of Bhullooay Sath. W. R., 1864, p. 243, (» 
which the right of Grovemment to the beds of aU nayigablo rivers, whether tidal or non-tidvi 
was clearly acknowledged) ; GoUector of Bungpore ▼. Ramjadub Sdn, 2 Sev. 373 ; 1 B. C. A Cr. 
E. 174.  I. L. E., 2 Bom., 19. 

S Calc. S. D. A. Eep. 1859, p. 1357. ^ 6 Moo. Ind. App., 267. 

8 Ibid, ft Snth. W. E., 1864, p. 243. 
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r^ht of the Oovernment to the beds of navigable rivers extends as far 
(Hjly as the tide ebbs and flows, and no further. However that may b5, 
ihe question seems now to be concluded by the following observation of 
flie Privy Council in the case of Nogendro Chandra Ohose v. Mahomed 
Staff^^^ The learned counsel did not contend for a distinction between 
i tidal river and a navigable river which has ceased to be tidal. Their 
^Lordships have no reason to^suppose that in India there is any such dis- 
ction as regards the proprietorship of the bed of the river."« 
Ownership of the beds of non-navigable streams. — The beds of * small 
d shaj^ow ' rivers or streams or of those portions of rivers which are 
ve the point where navigability ceases, primdi facie belong to the 
iparian proprietors, ad medium SJjim aquae, i. e., as far as the middle 
of the stream. But if the lands on both banks of such a stream 
ong to one and the same person,' the presumption of law is, that he 
Uie owner of the entire bed. • 

In Bhageeruthee Debea and others v. Qreeah Chunder Chowdhry^ 

brman, J., in delivering the judgment of the Court, after citing a pre- 

ons case decided by the Sudder Pewany Adawlut of Calcutta in 1862,* 

d: "By the Common law of this country, the right to the soil of a 

Ter when flowing within the estates of different proprietors belongs to 

« riparian owners, ad medium filum aquae '\^ That this is the correct 

V of the law in this country upon the point in question seems to be 

nt)borated by the observations of the Privy Council in Kali Kissen 

'fljore V. Jodoo Lai Mullicky^ in which the plaintiff, respondent, who was 

6 owner of some land on the bank of a tidal but non-navigable creek, 

Q^plained that the erection by the defendant (whose land lay on 

e opposite bank) qi a wall was an encroachment on the bed of the 

^ 10 B. L. E. 406 ; 18 Suth. W. R., 113. 

' In Lopee v, Madan Mohun ThaTcoor, (13 Moo. Ind. App. 467 ; 5 B. L. B. 521 ; 14 Suth. 

' ^-i (P. G.) 11), the bed of the river Ganges at Bhaagalpore, and in MuasamcU Imam Bandi 

^otgohind Qhose, (4 Moo. Ind. App. 408) the bed of the same river at Patna, was regarded 

^« Privy Council, as well as by all the Conrts below, as * public domain' or * public terri- 

though, as a matter of fact, the river is not tidal but only navigable at those places. 

2 Hay, 641. It would appear from the statement of the facts of the case that the 

tiouB formed in a navigable river, where the middle thread rule certainly does not apply. 

^ ^ah Jfedanwnd 8vng and others v. Rajah Teknarain Bingh, CaL S. D. A. Bep., 1862, 
160. 

Of. Hwnooman Dasa v. 6hama Ghwn Bhuttaj 1 Hay, 426. Contra, Prosunno Coomar 
}^m V. Ki8h€n Choytwrmo Roy, 6 Suth. W. E., 286. 
I ^ S Cal. L. R., 97. 
I 15 



114 NAVIGABLE AND NON-NAVIGABLB RIVERS : ANGLO- INDIAN LAW. 

stream and constituted an injury, for which he was entitled to have the 
^all demolished. It was found that the bed of the stream belonged.to 
Government in right of its zemindari of 24-Pergannah8. Upon ihig 
state of facts the Privy Council observed : — " It appears that the plaintiff 
at all events has not all the rights of a riparian proprietor, or he ^ wouM 
have been entitled to the bed of the stream ad medium filum." That ifl 
to say, that even according to the law in India, one of the rights of a 
riparian proprietor on a non-navigable stream is that, ordinarily, he ia 
also the owner of its bed ad medium filum. The case further shoisi 
that, although this is the prim& facie presumption, yet it is^capaUl 
of being rebutted, and that the bed may belong to neither riparian^ 
proprietors but to a third person^ Be that as it may, the rule abot^ 
stated may be taken to be conclusively settled by the recent decisiai| 
of the Privy Council in Kliagendra Narain Chowdhry v. Matangini tkUji 
in which the proprietors • of estates situated on opposite banks of ij 
watercourse (described in the judgment of the Court below as a 'sotel 
or an * elbow or offset ' of a river) brought cross-suits, each claimini 
against the other to be exclusively entitled to, and to be put in 
possession of, the whole of the watercourse flowing through th« 
boundary. It was under attachment by Government under the pro 
sions of the Criminal Procedure Code for the prevention of dispn 
occasioning a breach of the peace, and both parties had failed in thei 
respective suits to make out exclusive title and possession in themselvi 
Under those circumstances the High Court of Calcutta was of opi 
that both suits should be dismissed. But the Privy Council on ap 
held that, as the evidence was sufficient to prove possession of the ^so** 
between the two riparian owners, and that as Government was merely n 
the position of a stakeholder, advancing no proprietary claim thereto i(^ 
itself, each of such owners was entitled to an equal moiety of the 'flota 
opposite to and adjoining their respective estates. 

It is perfiaps needless to investigate at this day the foundation of tt* 
rule, which assigns to the riparian proprietors on each side the bed of » 
* small and shallow ' stream as far as the middle thread, because tw 
elaborate system of survey and thak measurements held by Govemmew 
in this country from time to time, have demarcated with almost scientifl^l 
accuracy the boundary lines of estates belonging to private proprietoi*^ 
and that although the beds of navigable rivers flowing between s^^^ \ 

1 L. E., 17 Ind. App. 62 j I. L. E., 17 Cal. 814. i 
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estates have generally been excluded from such measurements and re- 
ired as public domain, the beds of ^ small and shallow ' streams havS 
some cases been wholly included within the ambit of one or other 
f the riparian estates ; and in others, bisected by lines correspond- 
g to«the middle thread of the stream, so as to indicate the actual com- 
on boundary between them. It is possible, however, that the ques- 
fion may still in some (though indeed in very few) cases arise, as for 
tance where the evidence afforded by the records of such survey and 
measurements may not be forthcoming, or where the bed of such 
mall qpd shallow* rivers may not have undergone such survey and thak 
orements. In such cases, I apprehend, Courts of justice in this 
mtrj will be inclined to adopt t]ie sound rule laid down in the above 
8,Xhe more specially, as it is in unison with the law which prevails in 
other countries. 

It is also clear that if a * small and shallow' river widens, in course 

time, into a large navigable river by the irruption of the waters, the 

of such a river will still continue to be the property of the riparian 

prietors, unless by their conduct they indicate an intention to abandon 

eir right to it, in which case, of course, it will become a part of the 

blic domain, and its ownership vest in Government. But if by alluvion 

its banks or by gradual dereliction of a portion of its bed, a large 

vigable river contracts into a small and shallow stream, the right of 

e Government, will, as I shall explain more fully hereafter, continue to 

tach only to the diminished bed, and its right to the soil, which pre- 

iously formed a part of the original bed of the river, will cease. 

Ownership of the foreshore. — ^The law may be taken as perfectly 
ttled in this country that the foreshore of a tidal navigable river 
longs to Government.^ Above the point where navigability ceases, its 
ight to the bed of the river, and consequently its right to the fore- 
tore (if the river happens to be tidal even above such point) ceases, such 
oreshore being thenceforward regarded as the property or the riparian 
proprietors. 

Ownership of the banks of navigable rivers and the right of the 
Foblic to tow thereupon. — In India, the banks of public navigable rivers 
*re generally the property of the adjoining landowners, although they are 

1 Doe d. 8eeh Kristo Banerjee v. The East India Go., 6 Moo. Ind. App. 267 ; Oangadhar 
fi»^t»r T. Kasi Nath BiswaSy 9 B. L. R., 128 ; Gohindlall Seal v. The Secretary of State, A. 0. D. 
^'o.32 of 1882 ; Joy Krinhna MooUrJee y. TJie Secretary of State, A. 0. D. No. 445 of 1885. 
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subject to a right of passage over by the public for the purposes of naTi- 
gation.^ Section 5 of Begulation XI of 1825, recognizes the exiatencejof 
this public right, because it declares that ^^ nothing in this Begulation shall 
prevent zillah and city magistrates or any, other officers of GoyemmeBt 
T^ho may be duly empowered for that purpose from removing obptades 
which shall in any respect obstruct the passage of boats hy ira4Jc%ng on ik 
hanlcs of such rivers or otherwise.''* This does not, however, preclude 
riparian owners from imposing on boatmen a charge, called ^ kuntagaia,' 
for driving stanchions or pegs into the bank for the purpose of attaching 
their boats thereto.^ It is an incident of the ownership of the banlQ 
and it is not illegal or contrary to public policy to demand such a chai^ 
which is not of a compulsory character, because no boatman need makft 
use of the bank in this manner save at his own option. But it^seeniB 
yet reasonable, as has been ruled in* America,^ that notice of such *» 
demand should be given before the bank is made use of in this manner. 

Right of towage under Roman and French law.— The right of thfl 
public to use the banks of navigable* rivers for the purpose of towing 
vessels was recognized by the Roman law. Any obstruction placed on i 
towpath was treated as an impediment to navigation, and a special Interj 
diet was provided to prevent any interference with the free exercise 4 
that right.*^ 1 

The law of Prance follows the Roman law in this respect and dedanJ 
that heritages j|,butting on navigable and * flottables ' rivers are subject t(i 
the servitude of a way along the bank in favour of the public for the towagfj 
of boats, rafts, and logs ;^ and it contains minute and detailed provision! 
for the setting out, use, and conservancy of different kinds of towpathai 
Owners of heritages on the banks of a navigable oi; * flottable ' river art 
bound by the Ordonnance of 1669 (art. 7. tit. 28) to set apart a space d 
ten feet in breadth on each bank so long as towing is conducted by men i 

1 Boop Lall*Da88 v. The Chairman of the Mu/nicipal Committee of Dacca, 22 Sufch. W. Bii 
276. C/. Reg. XI of 1825, a. 5, which reoognises the right of * tracking on the banks' of nftW 
gable rivers for the towage of boats. 

8 This power is now exercised under s. 183 of Act X of 1882. 

8 DhuTiput Singh v. Deriohundhu Shaha, 9 Cal. L. R., 279. 

 Supra, 96. 

•> Dig. xliii. 12. 1. 14. " Ait praetor :* iterque navigii detorius fiat ' ^ 

pedestre iter impediator, non ideo minns iter nayigio doterios fit." 

6 Code Civil, § 660. 

7 Sirey, Les Codes Annotes, v. 1. § 650, note (nos. 1, 10.) 
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but where towing by horses is established, they are bound to leave a space 
o{ twenty-four feet in breadth, though on that bank only on . which tlfe 
practice of towing by such means actually exists.^ Owners of heri- 
tages on the banks of a river ^ flottable ' for rafts only are bound by the 
Ordonnance of 1672 (art. 7. tit. 17) to set apart a space of four feet 
; in breadth on the banks for the benefit of raftsmen.' The towpath, being 
a servitude merely for the benefit of navigation, may be used by navi- 
gators and fishermen alone,^^>who may stop anywhere along such way that 
4he needs of navigation may require.^ But they are not entitled to 
Jiave anv fixed place for landing along the towpath.^ There are various 
other provisions besides, but they are too numerous to be stated at the 
dose of a lecture. ^ 

I tSiiej, Les Codes Annotes, v. 1, § 650, ^ote (nos. 1, 10.) 

S Ibid., note (no. 8.) 

B Ibid., note (no. 15.) . ' 

* Ibid., note (no. 15 (2)). 

^ Bid. 
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LECTURE V. 
ALLUVION AND DILTJVION. 

{Roman and French law.) 

Freliminary remarks — I. Under Roman law, allnvio &o, a branch of Accessio— Aooesdoof j 

oansed by a river diyisible into four kinds, viz,, (i) allnvio, (ii) avnlsio, (iii) InaaliJ 

nata, and (iv) alvens relictns — Allnvio — Reason for the accmal of ownership in aSluvioni— 

Right of alluvion restricted to ager arcifinins-'Allnvion in ager limitatns belongs to firrt 

occnpant or to the state — Right of allnvif n not applicable to lakes and pools — Avnlsio-^ 

Distinction between allnvio and avnlsio — Insula in mari nata — Insula in flumine vsJta^ 

Modes in which islands may be formed in & river — Ownership of islands formed in^eaoU 

of those several modes — Nature of such ownership — Apportionment of islands amoog 

competing frontagers— Ownership of accessions to an island hj alluvion — Right b] 

which ownership in an island is acquired —Ownership of the bed of a river, according t^ 

Yinnins — Ownership of islands formed in a pdblic river, according to Grotius and Pnffeii' 

dorf — Ownership of a ford (vadum), according to them — Alvens relictus — Law laid down 

by Justinian — Opinion of Gains as to the ownership of the bed abandoned by a rireij 

when such bed had previously occupied the whole of a man's land — Reason for the aocmal 

of right to the soil of the bed abandoned by a river, as stated by Vinnius— Vinnins* er-j 

planation of the reason for the distinction between the tule as stated by Grains, and thai 

laid down by Justinian — Rule deducible from the discussions by the commentators-' 

Opinion of J. Voet with regard to the rule stated by Gains — Inundatio — Law laid down bj 

Justinian — ^Vinnius' comments on the same — Grotius' opinion as to the distinction dra 

by the Roman jurists between an inundation withdrawing suddenly, and an inundati 

subsiding gradually — Right of a pledge-creditor, hypothecary-creditor, and usnfnu>| 

tuary to alluvion — Imposition of additional tax or abatement thereof in respect 

lands gained by alluvion or lost by diluvion respectively — II. Alluvion and diluvii 

according to French law — Alluvion and ownership thereof according to the Code CinI— j 

Old French law with regard to such ownership— Ownership of lands gained by alluvioB 

from the sea, or by dereliction thereof — ^Alluvion under different circumstances and 

their essential requisities — Ownership of alluvions formed along a public road— Bigbij 

of alluvion not applicable to increments annexed to the banks of torrents— State 

canalizing a stream cannot remove alluvions without offering indemnnity to ripariaa; 

owners — Right of usufructuaries, legatees, secured creditors <&c., to alluvions — Bigb|| 

of a vendee to alluvion — Right of a farmer and an emphyteuta to alluvion — Derellctioa| 

of the bed of a river and the ownership of such bed — Legal effect of inundation oi^ 

ownership — Right of alluvion not applicable to lakes and ponds — Avulsion — Ownership 

of islands formed in the beds of rivers or streams, navigable or * fiottables ' — Ownership 

of islands formed in the beds of streams neither navigable nor * fiottables ' — Ownershipj 

of abandoned river-beds — Anomsdy resulting from a difference in the provisions wiib 

regard to partial and total dereliction. 
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The rnles of law, which regulate the ownership of the bed and fore- 
Bl)pr6 of the sea, and the beds and banks of rivers, form an indispensable 
preliminary to the law of alluvion and diluvion. Having in the three 
preceding lectures ascertained, among other things, who are to be deemed 
propriptors in each of these several cases, and what the nature of such 
ownership is, we are now in a position to enquire and determine how 
mch ownership is affected, altered or modified by reason of . changes 
taking place, by the action of water, in the bed and foreshore of the 
lea as well as in the channels and banks of rivers. These changes gener- 
Ulj lead to, or are concomitant with, the deposition and annexation of 
loil and sand on and to the foreshore of the sea, or the banks of rivers ; 
le disruption and disseverance of ^ soil from such foreshore or banks; 
le dereliction of the bed^ of the sea or of rivers ; or the formation of 
Luds in the bed of the sea or rivers. The consideration of the various 
ies of law which regulate the ownership ^f such alluvial and insular 
^nnations, or of the bed abandoned by the sea or a river shall form the 
ibject of the present as well as of some of the succeeding lectures. 

The earliest trace of a perception of these rules is indeed discoverable 
the deliverances of a Brahminical sage^ of vast antiquity, but compared 
ith the product of a highly matured and nearly finished legal system 
i a comparatively later, yet remote, age, the conception, such as it was, 
appears to be so rudimentary and indistinct as to be undeserving of interest 
any one except to the legal antiquarian. The jurisprudence of the 
^man Empire has furnished to the world the type and pattern of a 
►dy of rules upon the various branches of the law of alluvion, so 
igularly perfect in its general feature, and so decidedly complete in all 
important details, that the collective wisdom of succeeding centuries, in 
ireproducing these rules, with one notable exception, in the legal systems 
of modern states, has failed to suggest any positive improvement in 
their form or substance. 

Classification under Roman law of accessions caused ^y a river.— 
jlu the Institutes of Justinian, remarkable for the excellence of its 
laethod, if not for the strict logicality of its classifications, these rules 
^ treated under the head of Accessio, which is one of the modes of 
acquisition of ownership. It is a generic name given by the Roman jurists 
to that natural mode of acquisition of ownership, by which the owner of 
the principal object becomes, by virtue of such ownership alone, owner 

^ VrihaBpati. 
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also of the accessory. Accessio est modas adqairendi lore gentium qao 
Vi et potestate rei nostrae aliam adquirimos.^ It embraces not mer^j 
the rules for the acquisition of ownership in land added by the natural 
action of a river, but also those for the acquisition of ownersMp m 
accessions or additions made to one's property, whether moveable (ffj 
immoveable, by human agency or skill. The accessions made to one'ai 
land by changes in the bed of the sea being of extremely rare occnrrencej 
are slightly touched upon by the Roman lawyers. Accessions caused by 
the natural action of a river are. divided by them into four distinct 
heads* : — 

(i) That which is imperceptibly added to land by a river by AIIuyio^ 
i, e.y alluvion. (The term also sometimes denotes the increment so added.). 

(ii) That which being detached from the land of one person hj tiid^ 
open violence of a river, becomes afterwards united with the land rf; 
another. This process is called Avulsio, or avulsion, (which sometimes ii 
also applied to th6 increment added in this mode). 

(iii) Island springing up in a river, called Insula nata. 

(iv) Bed abandoned by a river, called Alveus relictus. 

I. Allavio. — ^With regard to Alluvio, the first of these four modei^ 
the law is thus laid down in the Institutes of Justinian : — 

« Moreover, soil which a river has added to your land by alluTioi 
becomes yo.urs by the law of nations. Alluvion is an imperceptible addi^ 
tion (est autem alluvio incrementum latens), and that which is added m 
gradually that yOu cannot perceive the exact increase from on« momenli 
of time to another, is added by alluvion.'^ 

This passage has, with slight verbal alterations, been taken from an 
excerpt from Ga.iuB^ contained in the Digest. 

1 Heineooiiis, Beclt. lor., § 

S Atqae hoc modo qnatnor romm genera nobis acqnimntnr ; qoae latenter por allmrii 
a flnmine agris nobtris adicinntor ; qnae apeita vi flnminie de alieno avnlsa cnm 
nostro unita snnt ; insnla in flnmine nata ; alveoB a flnmino relictns. Yinnios. Gomxn. ad Id^ 
lib. ii. 1. 1. text. De allnvione. 

8 2 Moyle, Imp. Inst. Inst., 39. Praeterea qnod per allnyionem agro tao flnmen adiectti 
ioro gentium tibi adqniritnr. est antem allavio incrementnm latens. per allnvionem aa^^ 
id yidefcnr adici, qnod ita panlatim adicitor, nt intellegere non possis, quantum qaoqoo 
momento temporia adiciatnr. Inst. ii. 1. 20. Cf. Gains, Inst. ii. 70 (^ quod ita paolBtiB 
adicitur ut oculos nostros fallat.'). Cf. Cod. vii. 41. 1 ; J. Yoet, Comm. ad Pand. Ub. 
xli. 1. 1. § 15. 

4 Dig. xli. 1. 
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foondaticm of the right of aUuyiOn.— ^^ AUavion is ssid to be inore« 
mBtnm latens, t. e., an imperceptible addition, when any thing h so* 
gradnallj and secretly added to our land that one cannot perceive by his 
MDBes the quantity which at each moment of time is detached from 
land of another person and added to ours. It is ont of this (circum- 
ce) that the equity of this acquisition arises; assuredly, because 
at is added by alluYion is so slowly and secretly detached from 
tber's land), that if perchance its restitution were thought of, one 
jM be unable to make out whose it was before or from what it had 
fbeen detached."^ 

Bight of alluYion, where applicable and' where not.— The right of 
luyion exists in respect of ager arcifinius, that is, ^ arcifinious ' lands, 
le. • It does not exist in respect of ager limitatus or limited lands, 
r, ^ it is well-established/' says *Florentinus, ^^ that in limited lands 
right of alluvion does not exist/'^ The distinction between ^ arcifi- 
dOQg' and limited lands, as it obtained in the Boman law, has been 
ly pointed out.^ The increments added to limited lands by a river 
>ng to the state, because the grants of such lands being comprised 
ithm certain fixed and determinate limits, the grantees thereof are 
)t entitled to claim any land beyond such limits.^ It may be observed, 
)wever, that there is a passage in the Digest which ]ays down, that 
ich accessions are to be deemed as res nullius to which the first occu- 
lt may acquire a titie.^ 
The jlight of alluvion does not also exist in respect of lakes (lacfts) 
pools (stagna). ^^ Lakes and pools," says Callistratus, ^^ although they 
letimes increase and sometimes dry up, yet retain their boundaries and 

^ AlluYionem didt eese inorementam latens, oam quid ita panlatim et obscure praedio 
adldtiiri at sensa perdpi non poasit, qaantum qaoqne temporia momento altarina 

detrahatar, et adiciatur nostro, Ex quo creBoit haioB aoqnudtionis 

: nimiram quod quae alluvione aooednnt, ita lente et obscure detral^tur, at intellegi 
>(Bi poBsit, si forte de his restitnendis quaeratur, quorum prius fuerit, aut quibns detraota. 
^'Inniiis, Gomm. ad Inst. lib. ii. t. 1. text. De alluvione. Cf, Grotius, de lur. Bell, et Pac. 
Hb^t " 8, § 11. ; Frontinus, de OontroT. Agr. 50. 

^ I ac^ Hmitatis ius aUuvionis locum non habere constat. D^. xli. 1. 16. Cf. Dig. zliii. 
U. ] 6. s YinniuB, Oomm. ad. Inst. lib. ii. t. 1 . text. De alluvione ; Heineooius, Eeoit. lur. 

inn 

pra, 100. 

otius, de lur. Bell, et Pac. lib. ii. o. 8. 1 12 ; J* ^<»<^i Gomm. ad Pand. lib. xli. t. 
!.§ 

xliii 12. 1. 6. 
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therefore in ihem the right of alluvion is not recognized/'^ Yinnii 
^states that the expression ^ river ' (flnmen) is used in the passage relai 
to alluvio which I last cited from the Institutes, ^^ to contradistingidBh 
from lakes and pools, with regard to which the right of alluvion is nc 
recognized; for rivers alone have natural flow and motion, in*cons( 
quence of which they frequently change their banks and limits ; so i 
they and they alone admit of alluvion. ''* 

!!• Avulsio. — With regard to Avulsio, or Appulsio, which is 
second mode of accession already mentioned, Justinian in his Institat 
thus states the law : — * 

'^ If, however, the violence of the stream sweeps away a parcel 
your land and carries it down to ihe land of your neighbour, it de 
remains yours ; though, of course, if, in process of time, it b6coi 
firmly attached to your neighbour's land, and the trees which it cai 
with it strike root in the latter, they are deemed from that time to 
become part and parcel thereof/'^ 

This passage too has been taken fiom Gains.* J. Yoet in his coi 
mentary on the Pandects, describes this kind of accession as ^inc 
mentum patens et conspicuum.'^ 

This mode of accession difEers not a little from the foregoing, t. ^ 
alluvion, because in the case of avulsion, our right to the parcel of land 
detached from the land of another person by the violence of a river and 
added to our land does not accrue, as it does in the case of land impe^ 

1 Laoos et stagna lioet interdam cresoant, interdam exareaoanti aaos tamen terminoi 
reiinent ideoqne in hia ins alluyioDia non adgnosoitnr. Dig. zli. 1. 12 pr. Cf. Dig. xzzix. 8. H 
3, (* LaouB cam aut cresoerent aut decreaoerent, numquam nequ& aoooBflionem neqne deoei- 
sionem in eos Tioinia faoere lioet '). 

S Ad differentiam laonnm et atagnornm, in qnibna ins allavionia non agnoBoitnr. Etenitf 
nt sola flomina ftoxam et motnm natoralem habent, qno fit, nt ripaa snaa et terminofl saepe 
mntent $ ita et i^la aUnyionem admittnnt. Vinnins, Comm. ad Inst. lib. ii. 1. 1. text D* 
alluTione. 

B 2 Moyle, Imp. Joat. Inst., 89-40. Qnodai yis flnminia partem aliqnam ex tno pnddto 
detraxerit et vioini praedio appnlerit, palam eat earn tnam permanere. plane si longiore tem- 
pore f nndo yicini haeserit arboreaqnoi qnas seonm traxerit, in enm fnndnm radices eg^rint, ^ 
eo tempore yidentnr vioini fando adqnisitae esse. Inst. ii. 1. 21. 

Aynlsion is a phenomenon of rare oocnrrenoe. It is related, howeveri that snob Tiolflot 
mountain torrents, as the Nile and the rivers of North Italy, especially the Po, sometiiDei 
produce such a change. Boby, Introd. to the Study of Justinian's Digest, 72, s. v. allnvionii. 

« Dig. xU. 1. 7. 2 ; xu. 1. 4. 2, (Ulpian). C/. Oaius, Inst. ii. 71. 

^ Voet, Comm. ad Pand. lib. xli. 1. 1. § 16. 
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I eeptiblj added by alluvion, the moment such adherence takes place, but 
|<m]f after it has coalesced with, and become firmlj rivetted to, our land ;* 
l&r until such coalescence takes place, the portion detached retains its 
original form and entity, and therefore the right to that parcel of land 
^ntiimi98 in him to whom it formerly belonged. As Yinnius expresses it, 
*ihe riyer is only a partial and remote cause of this mode of acquisition, 
fhd proximate and most potent cause is coalescence/^ 

yinnius thinks that it is flot essential to this mode of acquisition 
fbat the parcel detached should have brought trees with it, and that they 
ikonld gi^jke root in the land to which it is carried ; for the right in such 
lease, according to him, accrues from the mere fact of coalescence, and 
fte circumstance that the trees have struck root in the land to which the 
(<^iVSO carried adheres, in the particular case where such detached 
{akel may have carried trees with it*, merely furnishes the most conclusive 
Foof of such coalescence.* * 

IIL Insula uata. — ^As regards Insula nata, the third species of 
Memon^ the law is thus stated by Justinian :— 

(a) As to an island rising in the sea, insula in mari nata, it is said 
ihat:- 

*^ When an island rises in the sea, though this rarely happens, it 
Belongs to the first occupant, for until occupied, it is held to belong to no 

(i) With regard to an island arising in a river, insula in flumine 
Bata, the law is thus enunciated :— ' 

^^ If, however, (as often occurs) an island rises in a river, and it lies 
h the middle of the stream, it belongs in common to the landowners on 
dtlier bank, in proportion to the extent of their lands as measured along 
the bank ; but if it lies nearer to one bank than to the other, it belongs 

^ Haeo a niperiore iUa mnltnin differt. Nam si pars terrae integra a viomo agro vi 
^^uninifl avnlsa ait) et nostro praedio adiecta ; ea non Btatim nobis aoqairitw, ut aqnimntiir, 
V^ latenter flumen adioit per allayionem, sed qnamdiu nondam ooalnity et nnitatem cnm 
^dft mea fecit, manet eins, coins ante fnit : qnia manet eadem species sen idem individanm, 
vt loquttntor, ant nt darins loqnar et nostro more, qnia cnm nondnm coalnit, partem praedii 
liiei non facit, nt ei cedere debeat. Ubi Ter6 coalnii;, et tamqtlam trabali clavo agro meo affixa 
^ ; urn nt pars fnndo meo oedat necesse est, et mihi inre aooessionis acqniritnr. Hnins ig^- 
^ aoqaisitionis flnmen ex parte tantnm cansa est, et remotior : proxima et potissima ooalitio. 
i Vimana, Oomm. ad Inst. lib. ii. 1. 1. text. De yi flnminis. 

S Vinnins, Oomm. ad Inst, lib ii. 1. 1. text. De vi £nminis. 

' 2 Mojle, Imp. Jnst. Inst. 40. Insula, quae in mari nata est, qnod raro acoidit, occn* 
^psntis fit: nnllins enim esse creditor. Inst. ii. 1. 22.; Vinnins, Comm. ad Inst. lib. ii. 
^* t text. De Insnia ; Heineccios, Becit. lur. § 857. 
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to the landowners on that bank oiily. If a river divides into two dum- 
'nelsj and by uniting again, these channels transform a man's land intaan 
island, the ownership of that land is in no way altered."^ 

This passage also has been taken from Gktius.* 

lKode9 in whidl islands may be formed.—'' There are three modes,^ 
says Pomponius, *^ in which an island is formed in a river :-— 

JVr<i,— When the river flows round land which used not to be pait of 
its bed; 

Second, — When it leaves dry a place which nsed to be a pait (ji i^ 
bed and begins to flow on either side of it ; • 

Thirdy'^When by the gradual deposit it has made^ a spot emergen 
above its bed^ and has increased it 1^ alluvion. 

In the last two modes, an island is formed which becomcjithft 
private properijy of him, who at tBe time of its first appearance was 
owner of the nearest land t for the nature of a river is such that wheft 
its course is changed, it changes also the charade of its bed. N<Rr does 
it- matter whether our enquiry is about a mere change of the soil of the 
bed» or about something deposited on that soil and ground ; for boft are 
of the same kind. But in the mode first mentioned the character of fbe 
ownership is not changed."* 

*^ Let us consider," says Paulus, ^ whether this is not inccwrect with z^ 
gard to an island which does not adhere to the bed itself of the streaOi 
but by rushes or some other light material is supported in the stream, bo 
that it does not touch its bottom, and* is moveable ; for such an islis^ 
is almost public and part of the river itself.^ 

J- At in flumine nata, quod freqaenter accidlb, si qnidem mediam partem flumnis (eseati 
oommmixB est eomm, qui ab utraqae parte flaminia prope ripam praedia possident, pro modo 
lafcitndiniB oniasqne fnndiy quae latitude prope ripam ait. qaodai alteri parti prozxmior ^ 
eomm est tantam, quia ab ea parte prope ripam praedia poaaident. qaodai aliqoa p^ 
divisom flamen, deinde infra nnitom agmm alionins in forman insolae redegerit, eioBdom p^* 
manetis ager, cmos et fnerat. Inst. ii. 1. 22. Of. Gains, Inat. ii. 72. 

S See excerpt from Gains, Dig. xli. 1. 7. 3. 

S Tribns modis insnla in flnmine fit, nno, cnm agmm, qui alvei non fnit, amnis cironinfliuti 
altero, onm locnm, qni alvei esset, sioonm relinqnit et cironmflnere coepit, tertio, onm paalfttin^ 
oollnendo locum eminentem supra alveum fecit et eum alluendo auzit. duobos poeteriorilNtt 
modis privata insnla fit eins, cuius ager proprior fuerit, cnm primum extitit : nam et nai^ 
finminis baeo est, nt onrsn sno mutate alvei cauaam mntet. neo quicqnam intersit, utrom w 
alvei dnmtaxat solo mutate an de eo, quod superf usnm solo et terrae sit, quaeratnr, utroinQ^ 
enim einsdem generis est. primo antem illo modo causa proprietatis non mutatur. Dig* ^ 

U 80. 2. 

% Paulas I videamus ne hoc falsum sit de ea insula, quae non ipsi alyeo fluminis cobofiVBt 
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B ii therefore clear from the aboye texts that, if the island is a 
^ting island, or if it is formed by the riyer encircling the land of a private 
individoal, its proj»ietorship is in no way altered. In the latter case, it 
remabs the property of the person whose land is thus transformed into 
in island ; in the former, it is considered as a part of the river itself 
and its proprietorship therefore remains in the public. 

TopicB ooncemiiig islands discussed hy Vinnins.— With respect to an 
iahad formed in the other two modes mentioned by Pomponins in the 
text I have jnst quoted, three questions, according to Yimiius, usually 
ttie, fit, :•— ^ 

1. By whom is it acquired 9 

2. To what extent is it acquir^, that is to say, wha# isi the nature 
of th^ interest which is acquired in it? 

3. By what right or accordiifg to what legal principle is ownership 
iequred in it ? * 

(1) As regards the first question, it is clear from the text of Justi- 
sms* that the island does not belong to the public but to the own^s of 
luids on either bank oj^posite ta such island. This is also the opinion 
of Pomponios as I have just pc^nted out, as well as of Ulpian as appears 
from the following text : — 

'' If an island rises in a public river, it is asked, what shall become of 
it? It does not appear to belong to the public ; for it belongs to the first 
ooenpant, if the lands bo limited lands, or to him whose bank it touches, 
or, if it rises in the middle of the river, to both the riparian proprietors.^'^ 

This position is further confirmed by the reasoning of Psuilus and 
Proculus contained in the texts* to which I shall presently refer. 

It is also evident from this text of Ulpian that when an island rises 
in a riv^ flowing through ager limitatus or limited land, it bdongs to the 
first occupant. 

■ed ▼ixgaUag aat alia qnalibeb kvi materia ita Bnatinetiir in flnmine, afc solnia eina non tangat, 
tttqoe ipsa moyetiir : haeo enim propemodam publioa atque ipsiiui flnminiB est insula. Dig. 
xV \65. a. 

Tria fere snnt, qxiae de acqnisitione insalae in fltunine nascentis qnaeri possnnt ; cni, 
qi 3aiui, et quo iare^ sen qua inns ratione aoqniratar. Yinniiis, Comm. ad Inst. lib. ii, 1. 1., 
te .Delnsnla. 

^upra, 123. 

Si insula in pabUoo flnmine faerit nata inque ea aliquid fiat, non videtnr in publico fieri. 
Oj aiim insula ant ocoupantis est, si limitati agri f nemnty ant eios ouina ripam oontingit^ ant, 
li •nedio alreo nata est, eormn est qui prope atraaque ripas possident. Dig. zliii. 18. 1. 6. 

Dig. zli 1. 29, 56 ; infra, 127, 128. 
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(2) The second question sabdivides itself into two branches :— 
• (a) Whether such riparian owners are entitled to the bare owner- 
ship of the island or also to every use of it of which it may be capable 9 

ijb) Whether the island belongs to each of the adjacent riparian 
proprietors in severalty, or whether it belongs to all of them pro in4ivi80 
or in common P 

As to {a), Yinnius comes to the conclusion that if an island rises in a 
public river, the proprietors of adjacent la&ds, when such lands admit 
of the right of alluvion,^ are entitled not merely to the bare ownership 
but also to every use of it; and that therefore they are entitled ^ sow 
com and plant trees in its soil and enjoy their fruits ; if they do anj- 
thing on it {u e«, the island) or drive ^ything into it, that is not con- 
sidered as done in a public place or on the bank.* ^ 

As to ((), Yinnius in his commentary observes that, if the island risetf 
in the middle of the river, it% belongs in common to those who possess 
lands on either bank : if, however, it rises wholly on either side of the 
Iniddle line of the river, and lies in front of the land of a single person, 
stich land being nearer to it than any other, it belongs exclusively to the 
owner of that land $ but if it lies in front of the lands of several persons, 
it belongs in common to those who possess the adjacent bank, as far as 
such island extends. He then goes on to say that, by this community of 
interest it is not to be understood that it belongs to them pro indiviso, 
in which sense the expression is more aptly used ; but that it belongs to 
them in distinct parcels according to the extent of frontage of each 
riparian proprietor, so that each riparian proprietor shall have that parcel 
opposite to his frontage which is contained within lines drawn at right 
angles across the island from the extremities of his frontage.* He then 
refers to the following text of Paulus in support of his position : — 

1 t. e. when the land is ' aroifinioOB' and not limited. 

S Ad primam ^od attinet, sio omnino habendnm, itBtdam in flmnine publico natatn, d 
Tioina praedia aUuvionis ins habent, non proprietate tantom, yemm nsn etiam dominis yicino* 
rum praedionun aoqmrii ideoqne eos boIob aementem in ea faoerc, arbores plantare, £rr »ni 
ibi natos peroipere posse : neo si quid alind in ea faoiant, atlt qtlid in earn immittant, in 
publico ant in ripa fieri intellegi. Yinnios, Oomm. ad Inst. lib. ii. t. 1, text. De Insula. 

S Kt siquidem in medio fluminis alyeo enata sit, communis fit eomm, qui prope utraL no 
ripam possident : sin ds, aut ultra medium amnem, siquidem contra frontem unius pra % 
oui proprior est, tota aoquiritur huius praedii domino ; sin ita ut fronti plurium agromor sit 
opposita, communis fit omnium, qui secundum eam ripam, in quantum insula porrigi ir» 
habent, hoc § et d. 1, 7. § 8. eod. Oommunem autem fieri insulam ctim dicimus, non intr ie* 
gimus, eam communem fieri pro indiviso uti solemns, cilm propria loquimur {. 5. d4 stip. ^« 
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Apportiomaent of icdaadB amongst competing frontagers— ^' AP 

i^d which has riscD in a river is not the undivided common property 
of those who have lands on one of the banks, but is theirs in separate 
shares ; for each of them will hold of it in severalty so much as lies in 
front of his bank^ a line being, as it were, drawn across the island at 
right BDgles,"^ 

It follows as a corollary from the role laid down by Paolns that, — 

^ If an island has formed^and become an accession to (a portion of) my 

land, and I sell the lower portion in front of which the island does not 

lie, no ^t of that island will belong to the purchaser, for the same 

i^eafion for which it would not have been his originally, if he had been 

owner of that.'same portion at the time when the island rose.''^ 

, • The rule as stated by Jnstipian in the text which I have already 

cpoted,^ viz. — ^< but if iV* (i. e., the island) ^^ lies nearer to one bank than tp 

tbe other, it belongs to the landowners on that bank only," is apparently 

defective, inasmuch as the island may rise in the middle of the river 

aod may yet be nearer to one bank than to the other, in which case, of 

eonrse, the island will belong to the landowners on botli banks, and not 

merely to the landowners on the bank nearer to the island, the central 

fine of the river being the dividing boundary between the portions of 

the island to which the owners of lands on the two banks will be respec«- 

tiTely entitled.* 

Apportionment of a second island rising between the first and the 
opposite mainland. — If an island rises in a river so that it belongs wholly 
to the owner on one side of the bank and then another island rises between 
that island and the opposite bank, how is the ownership of this new island 

<• 5. § idt ds reb. eor, qui avb tut, sed regioniboB divunB pro fronte, hoc est, latitadine oaias- 
que fandi, quae prope ripam sit ; ut tantam qnisqne in ea habeat oertis regionibns, quantum 
ante cninaqne eomin ripam esse linea in direotum per insnlam transdnota apparebit. YinnioSi 
Oomm. ad Inst, lib ii t. 1. text. De inanla. « 

1 Inter eos, qui aecnndom nnam ripam praedia habent, insnla in flnmine nata non pro indi- 
▼18C jo mmnni s fit, Bed ree^onibns qnoqne diyiBis : quantum enim ante oniuBqne eomm ripam 
est, intnm, yelnti linea in direotnm per inaolam transdoota, qnisqne eomm in ea habebit 
Otfj regionibuB. Dig. xli. 1. 29. 

[Ergo] Bi insula nata adorererit fundo meo et inf eriorem partem fundi vendidero, ad cniuB 
hm im insula non respioit, nihil ex ea insula pertinebit ad emptorem eadem ex causa, qua 
neo ob initio quidem eius fierit, si iam tunc, oum insula nasoeretur, eiusdem partia dominna 
'nil V Dig. xli. 1. 80 pr. 
Supra, 123. 
Uojle, Imp. lust. Inst. 191, f 22 (note). 
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to be determmedt Panloa declftres that it should be determined by an 
imaginary line drawn through the middle of the channel between the oU 
island and the opposite bank, and not by a line drawn throng i the middle 
of the channel as it stood between the old banks before any island roie 
in the river.^ " For what does it matter/' says Paulus, " what the 
character of the land is by reason of proximity to which the question m 
to the ownership of the second island is settled 9" 

Ownership of increments annexed to udaads.— An important rale 
with regard to the ownership of increments added to an island is the 
following laid down by Proculus :— • 

<^ An island rose in ^ stream in front of my land, in such wise that its 
length did not extend beyond the limit of my land ; afterwards it gradu- 
ally increased and stretched in front of the lands of my upper and iojfer 
(riparian) neighbours : I ask whether the increment is mine on accoimt 
of its being an adjunct to what is mine, or whether it is his to whom 
it would have belonged, if originally when the island rose it had 
been of that length. Proculus replied : if the law of alluvion applies to 
that rivers in which you have stated that an island rose in front of your 
land in such wise that it did not exceed the length (frontage) of your land, 
and if the island was originally nearer to your land than to that of the pro- 
prietor on the opposite side of the river ; then the whole of it became 
yours, and that which was subsequently added to the island by alluvion is 
yours, even though the addition took place in such a manner that the island 
extended opposite to the frontages of (your) upper and lower (riparian) 
neighbours, or that it (the island) approached nearer to the land of the 
proprietor across the river/'B 

r 

1 Si hiBnla in flamine ziata toa fnerit, deinde inter earn inBolam et oontnuriam ripam afit 
insula nafca faerit, mensnra eo nomine erit inBtmenda a toa inanla, non ab agpro tno, propt^ 
qnem ea insula tna faota faerit : nam quid interest, qoalis ager sit, onins propter propinqni- 
tatem posterior inifola coios sit qnaerator F Dig. xli. 1. 65. 3, (Panlns). 

5 ft. 6., if the river runs through agri aroifinii, and not through agri limitati. 

6 Insula est enata in fiumine contra frontem agri mei, ita ut nihil exoederet lo ^ bodo 
regionem praedii mei : postea auota est paaiatim et prooessit oontra f routes et supc lorii 
yioini et inf erioris : quaere, quod adorerit ntrum meum sit, qnoniam meo adiunotum ei , an 
eiu8 iuris sit, cuius esset, si initio ea nata eius longitndinis fuisset. Prooalns respondit flo- 
men istud, in quo insnlam oontra frontem agri tui enatam esse soripsisti ita, ut non ezoe' erei 
longitudinem agri tui, si alluvionis ins habet et insula initio propior fundo tuo fait quatn ihit, 
qui trans flumen habebat, tota tua facta est, et quod postea ei iw ywiai^ allavione aooeosit » id 
tuum est, etiamsi ita aooessit, ut prooederet insula oontra frontes vioinorum saperioris !<p* 
inferioris, yel etiam ut propior esset fundo eius, qui trans flumen habet. Dig. xU. 1. 66 
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Ownership of an island not affected by the main channel subsequent- 
]y«flowing between it and the nearer bank. — A further question discussed 
bj Proculus regarding the ownership of islands is as follows : — " I also 
ask, if the island has risen nearer to mj bank and afterwards the whole 
river forsaking the larger channel begins to flow between my land and the 
island^ have you anj doubt that the island still continues to be mine, and 
a portion of the soil of the bed relinquished by the river is also mine ? 
I beg you, write to me what you think. Proculus replied : if the island 
was originally nearer to your land, and the river forsaking its larger 
cbannelg which lay between that island and the land of your neigh- 
bour on the opposite side of the river, began to flow between the island 
and your land, the island still remains yours. And the bed, which used 
to be |>etween that island and your neighbour's land, ought to be divided in 
the middle^ so that the part nearer to your island is to be considered 
yours and the part nearer to the land of your (opposite) neighbour his. 
! I understand that when the bed of the river on either side of the island 
^ dned up, it ceased to be an island, but in order that the case may be 
more intelligible, they call the land an island which used to be an 

" islaad."^ 

 

(3). With regard to the third question, namely, by what right or 
according to what principle of law, ownership of the island is acquired, 
Vinnius holds that it is acquired by right of accession, and not by right 
of occupancy (occupatio). He observes: ** I think there is no other 
ground for this acquisition than that the island is a part of the bed, 
and that the bed is considered as a part of the adjoining land ; 
aa in the case, where the whole bed is discovered (by water), it is 
acquired by the adjoining landowners, so too when a portion of it 
is discovered, that is to say, when an island rises in it, it is also 
acquired by them, clearly by right of accession. That the island is a 

1 Item qnaero, si, cnm propior ripae meae enata est insula et postea to^nm flumen flaere 
inter me ot insnlam coepit relicto sao alveo, qno maior amnis flnerat, numqiiid dubites, qaiii 
etiam inaiila mea maneat et nihilo minas eias soli, qaod fliLmen reliqait, pars fiat mea ? rogo, 
q(u< sentias soribas mihi. Procalus respondit : si, onm propior fando tao inifcio faisset insala, 
flu a relicto alveo mafore, qui inter earn insnlam fnerat et onm fnndnm vicini, qui trans 
flai a erat, fincre coepit inter earn insnlam et fnndom tnum, nihilo minus insula tua manot. 
et I ens, qui fuit inter earn insulam et fundum vicini, medius dividi debet, ita ut pars propior 
ini aetaae tua, pars^utem propior agro vicini eius esso intellcgatur. intellego, ut et cum ex 
^t i parte insulae alveus fluminis exaruerit, desisse insulam esse, sod quo facilios res iutclle- 
go] iir, agmm, qui insula f uorat, insulam appellant. Dig. xli. 1. 56. 1. 

17 
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part of the bed is unquestionable. It may be objected however that, 
what we have said as to the bed being a part of the adjoining lai^, 
is not quite consistent, since the bed is declared public by the same law 
according to which the river itself is public, (Dig. xliii. 12. 1. 7); that, 
therefore, it should rather be held on the contrary, that the island, 
which is a part of the bed, ought also to be public. But it is clear 
that the bed is not public absolutely, but only so long as it is covered 
by the river; the public make use of it by means of the river, and 
when it is discovered by the river, it becomes the private property of the 
adjoining landowners. It makes no difference, — as Fomponius, aqticipat- 
ing that such an objection might be raised, replied, — ^whether our enquirj 
is about a change of the soil of the J^ed, or about something deposited 
over that soil and ground, that is, whether our enquiry relates to a Q}iange 
of the whole bed and desertion by theu-iver, or to an island rising in it, 
for it is enough (for our purpose) that the portion of the bed in which 
the island rose is no longer covered by the river. Nor indeed does the feet 
that the river flows between prevent the island from being united with and 
annexed to the adjoining lands on the bank by means of the bed, any more 
than the public road, which lies between the bed and the adjacent lands, 
prevents the bed, when dry, from being acquired by those who possess 
property along the road, (Dig. xlL 1. 38). For, as the public road is con- 
sidered a part of the adjoining land (Dig. zli. 1. 38, in fin.), so also is the 
intervening bed subjacent to the river.^ 

1 Ego non aliam hnias acqnisitionis rationem esse arbitror, qaam quod insula alvei p&n 
Bit, alveoB pars censeatar vicinoram praediomm ; ao proinde nt alvens totns nndaioB Tioinos 
acqniritur, ita et partem eiiiB nndatam, id estyinsalam in eo natam iiadem acqoiri, inre scilicet 
aocessionis. £t insnlam qoidem partem alvei esse constat. At aljsonmn videri potest, qaod 
alvexim partem esse dicimns vicinoram praediomm, cam alveas pablioas sit eodem iore, qpo 
ipsam fiamen, 1. 1. § simile 7. dejlum. § seq. inf, hoc tit. at contra potias dicendom videator, 
insolam qnoqae, qaae alvei pars est, pablicam fieri oportere. Sed sciendam est, alvenm bod 
simpUcitor pablicam esse, sed qaatenas a fiamine tenetar, eoqae per flamen popalos ntitur, 
nadatam flomine privatam fieri vicinoram : nihil aatem interesse, at Pomponioos haic objeO' 
tioni occarens respondet, ntram de alvei solo matato, an de eo, qaod saperfusam solo et iems 
sit, qoaeratar, hoc est, atram qoaeratar de toto alveo matato et a fiamine relioto, on de nimlft 
in alveo nata ; qnippe safiicere, ea parte, qoa insala eztitit, alveam a fiamine non tenezi* , d. I 
wgc 30 § 1 et 2. Neqae vero fiamen interfiaens impedit, qnominas insala vicinis ripae agrU 
per alveam jangatnr atqae acoedat, non magis qaam via pabUca inter alveam et vicina pi^* 
dia interjecta impedit, qaominos alveas sicoatas acqoiratar his, qai . seoondam earn riftoi 
possident, L Attius 38. eod. Etenim at via pablica pars praedii vicini ezistimatar,d. L Atii ts S3. 
in fin, ita et alveas intermedios fiamini sabjectoa. Vinnias, Comm. ad lust. lib. ii. t. 1 ^^ 
De Insala. 
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Orotiiis' theory as to ownership of islands formed in a public river. — 

With regard to the ownership of islands formed in a public river, 
Grotins and Pnffendorf maintain that if an island rises in a river which, 
wheD the body of the people took possession of the whole extent of a 
coontry, was not included in the lands that were parcelled out among 
private individuals, it should belong to the public in the same manner in 
which an island, formed in a river belonging to a private person, or 
the channel of such a river ^hen it is left dry, belongs to him.^ 

Bat, then, if an island formed in a public river belongs to the public, 
and th^alluvion annexed to the banks, to private individuals, the question 
arises who should be deemed owner of that narrow elevated space of 
gronnd (vadum) between the island and the adjacent bank, which has 
not atjtained sufiKcient height so as to emerge above the surface of the 
Water P Grotius thinks that if tEe passage over such space generally be 
by boat, it should be considered as part of tUls island.^ 

IT. — ^Alveus relictus — ^The fourth mode of acquisition by right of 
accession takes place when the river abandons its bed and begins to 
flow through another channel. 

With regard to this, Justinian declares the law thus : — 

" But if a river entirely leaves its old bed, and begins to run in a 
new one, the old bed belongs to the landowners on either side of it in 
proportion to the extent of each owner's lands as measured along the 
bank, while the new one acqnires the same legal character as the river 
itself, and becomes public. But if after a while the river returns to its 
old bed, the new bed again becomes the property of those who possess 
the land along its banks.'^^ 

^ Grotins, de lur. Bell, et Pao. lib. ii. o. 8. § 9 (1). Pnffendorf, do lur. Nat. et Gent. lib. 
ir. c. 7. § 12. 

2 Grotins, de Inr. Bell, et Pao. lib. ii. c. 8. § 14. Grotius mentions that with regard to 
this, there are different cnstoms in the different provinces of Holland ; ^ Gelderland, if a 
loaded oart can pass over the submerged space between the bank and the island it belongs to 
the owner of the adjacent estato, provided he takes possession of it ; and in the diijtrict of 
Pai it belongs to the adjacent owner if a man on foot can with his sword's point touch such 
sal Tged space. 

2 Moyle, Imp. lust. Inst. 40. Quodsi naturali alveo in aniversum derelicto alia parte 
flat coeperit, prior quidem alveus eorum est, qui prope ripam eius praedia possident, pro 
nic , scilicet latitudinis cuiusque agri, quae latitude propo ripam sit, novns autem alveus eius 
ioi esse incipit, cuius et ipsum flumon, id est publicus. quodsi post aliquod tempus ad prio- 
rei >eum reversum fuerit flumen, rursos novus alveus eorum ease incipit, qui prope ripam 
eit *"U}dia poflsident. Inst. ii. 1. 23. 
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This also is taken from Gaius with slight verbal alterations, h\ 
a* portion of .the text of Gaius has been left out by Justinian, it m? 
worth while to refer to it now. It runs thus : — 

** When, however, the new bed has occupied the whole of a man's 
though the river shall have returned to its former bed, yet he to 
the land belonged cannot in strictness of law, have any right to that 
(deserted) bed, because the land which was (before) hi|phas ceased to be 
his, through its having lost its proper form,** and also because not having 
any neighbouring land, h6 cannot take any portion of that bed by reason 
of vicinage, but it is scarcely possible that (in equity) this rule shojild pre- 
vail. ' sed vix est, ut id optineat.' "^ 

• Vinnius, affter citing the text of Pomponius* to which I referred in my 
last lecture, ^|d ^ter discussing several grounds of objection, conges to 
the conclusioJQnE the reason upon which this right is founded is that, the 
bed of a riv«^i@ ^part of tlfe adjacent land, just as if it had on some 
former occaMa been detached from the latter, though subject to the vm 
of the pubH^nd that therefore when the river dries up it is restored to 
the adjaceu^Kdowner. 

Vinj^^r states his conclusion thus: "Besides, to explain to you 
briefl^^^principle upon which this right, and this acquisition is based, 
(anc^which I have to some extent already pointed out, the bed of a river, 
beyond the use of the public, was considered by the ancients as a part 
of the adjacent lands, as though it ha(^.l)een at some former time detached 
from the latter; the argument being, which seems reasonable, that 
such island swinging up in a river as coheres to the bed, belongs U 
the adjacent land^ncm.* wIMj :(argument) would not hold, unless 
the bed to which the i8laircl'"a31iered were^6nsidei;ed^a part of the ad- 
jacent lands; for the bed takes priority ojcgr the island, which follow 
the character of the bed as its part.^'^ *^ '"'' ^ 

I CmuB tame\^ totum agram novns alvens oocupaverit, Hcefe ad priorem alvenm reTersma 
f aerit flamen, non tamen is, colas is ager fnerit, stricta ratione qnicqnam in eo alyeo habere 
potest, quia et ille ager qni fnerat desiit esse amissa propria forma, et, quia yicinmn praediam 
nullum habet, non potest ratione vicinitatis uUam partem in eo alreo habere : sed vix eet, nt id 
optinoat. Dig. xli. 1. 7. 5. Yinnius thus explains the meaning of the latter portion of the 
above passage : Postulat hoo stricta ratio ; se'd aequitas saepe aliud suggerit. Comm. ad 
Inst. lib. ii. t. 1. text. De Alreo. * Dig. xli. 1. 30. 1 ; supra, 10. 

3 Atque ut hie quoque pancis rationem hniua iuris et acquisitionis tibi explicem, dixi panb 
ante, alveum fluminis extra usum publicum a reteribus existimatnm fuisse partem pnie- 
diorum Ticinorum, quasi olim iis detractum ; arg^mento esse, quod placet, insulam manente 
adhuc alveo in flumiue natam vicinomm esse : quod profecto non fieret, nisi alTeua, coi 
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y an inundation 
or not gradually, 
e same violence 



The position laid down by GajjuT is Bfp^ confirtl|ed by Pomponius^ 
^0 3|j|9 as follows : — 

'|Hie recession of a flood^estores tMt labd whicl the violence of a 
ri?eil Bas wholly taken a^y from us,y Therefore, i| a field, which lies 
between a pablic road and/a river has been ovesflQwed 
(inundatio), whether ilT has been overflowed g mduall 
if it has been Te^xed by the river /receding with 
(with which it can^), it belcftigs to ita former o' 7ner 5 fbr rivers discharge 
the functions otAensitores, so as to convert primte pr<jperty into public, 
and pqjblic hno private : therefoife, in the same w 
it became tife bed of a river, woubi become pablic, s 
the privajbe property of him, Tytoree it was originally. 
To4he same effect is tha^law laid down by TJlpia 
Similarly, if the rivetr yiorsilkes its own be 
through another (channeK^^J^^^S done hi the 
rithin the scope of thisUinterdict ; in fact it slial 
'doDein a public river atAll, because it (the old / 
both the adjoining nyfghbours, or, if the lajid 
limitatus), may beconffe the property df the 4nrg# occu 
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begins to flow 

ed/does not fall 

,en have been 

property of 

land (ager 

ertainly 



ceases to be public And that chaniel wiickf the river mad?T|p: itself, 
if it was private, /evertheless becomVs p»blic : because it is impossible 
that the bed of qf public ri¥^r8houldnigiM)eipublic/'* 

icofeo the passSgff ^^elf, ' sed vix est, ut id optineat,' 
/) would hardly ajjirfw^is (strictness) always to prevail,— 
the end of th^^Oi^irf of Gaius I quoted a few moments 
lis commep^jjiry thus observes :^ 

equity and justice again and again suggests that 

ingola cohaeret, et ipse yicinoram jft'aedionim pars intolligere tar : nam prior est alvei ratio 
qoam Insnlae, quae conditionom alvei ut pars eins soquitur. Yinniiis, Gomm. ad Inst. lib. ii. 
1. 1. text. De Alveo. 

1 Allnvio agmm restitnit earn, qnem impetus fluminis totum abstulit.^itaque si ageri qui 
inter -nam publicam et flumen fuit, inundatione fluminis occupatus esset, sive paulatim occu- 
pa IS est sive non paulatim, sed eodem impetu recessu fluminis rcstitutus, ad pristinum 
do *num pertinet : flumina enim censitorum vice f unguntur, ut ex prirato in publicum addi- 
ca et ex publico in privatum : itaque sicuti hio fundus, cum alvcuB fluminis f actus esset, 
h ^t publicus, ita nunc privatus eius esse debet, cuius antea fuit. Dig. xli. 1. 30. 3. 

Simili modo et si flumen alveum suum reliquit et alia fluere coeperit, quidquid in veteri 

al factum est, ad hoc interdictum non pertinet : non enim in flumine publico factum erit, 

qi eat utriueque vicini aut, si limitatus est ager, occupantis alveus fiet : certo dcsinit esse 

pi JHUB. ille etiam alveus, quem sibi flumen fecit, etsi privatus ante fuit, incipit tamen esse 

. P icQs, quia impossibile est^ at alveus flominis publici non fit publicus. Dig. xliii. 12. 1. 7. 
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the bed should rather be restored to its former owner than that it should 
tfe adjudged to the possessors of adjacent lands. With regard to this^it 
is not easy to define the (rule) positively, but each case ought to be de- 
termined according to its own circumstances. Suppose the river leaving 
its natural bed occupies the land of any person (whether gradually or not 
gradually, makes no difference), as if with the object apparently of 
acquiring in it a new bed ; not a long while after, it suddenly returns 
to its old place with the same violence ^th which it had quitted 
it ; it is most equitable that on this retrocession of the river the land 
should be restored to its former owner, though the violence of tjie river 
should have deprived it of its form; Dig. xli. 1. 7. 5. in fin; xli. 1. 30. 3; 
vii. 4. 23), inasmuch as this kind of occupation does not differ very much 
from inundation. But if the river quits (the new bed), not witt tbe 
same violence with which it came, btit by means of slow and gradual 
retrocession comes back to its former place by the process of alluvion, 
then that portion of the bed which it gradually leaves dry behind iteeli^ 
ought not, it seems, to be restored to its former owner, but ought to be 
considered as an accession by alluvion to the possessors of the adjacent 
lands; (Dig. xli. 1. 38 ; Cod. vii. 41. 1). It was for this very reason, I 
think, that Pomponius advisedly used the words * with the same violence,' 
(eodem impetu) in Dig. xli. 1. 30. 3."^ 

In support of this opinion, he refers to a law in the Code^ and 

^ Saepe enim aeqni et boni ratio snadet, nt priori potins domino alvens reBtitnatar, qtumi 
adiadicetar yioinis possessoribofi. De quo hand facile quid certi definiri poteat, sed ez circnm- 
stantiis jndioandam est. Fingo, flamen relicto natnrali alveo agmm alicuias occupasse (aiTe 
panlatim, sive non paalatim, nihil intorost) ita nt noYom hie sibi alyenm qnaesisse rideattir; 
deinde nee ita mnlto post tempore in yeterem locum sabito atqne eodem impetUi qno per- 
raperat, se recepisse; aequissimnm est, agmm recessa flaminis restitntnm ad pristinnm 
dominnm reverti, Uoet formam agri impetus fluminis abstulerit, d. 2. 7. § quod si 5. t» fin. d. L 
ergo 80. § 3. hoc t. 2. si ager 2. quibus mod. usufruct, am. quia huinsmodi occupatio non Icmge 
abest ab iuundatione. At si flumen non eodem impetu, qno venit, discedat, sed lenfce et 
minutatim recedendo, aUuvione in pristinum locum redeat, spatium illud alvei, quod Biccom 
post se sensim reliquit, non videtur priori domino restitnendum, sed alluvione accrescere proxi* 
morum praediorum possossoribus, leg. Attius, 38. hoc. tit. fao. 1. 1. G. de alluv. Atqui ob 
hano causam arbitror Pomponium in d I. ergo 30. § 3. et d. I. si ager 23. oonsnlto ezpres me 
baec verba,' eodem impetu. Yinnius, Comm. ad Inst. lib. ii. t. 1. text. Be Alreo. Sed qi m- 
admodum, si eodem impetu discesserit aqua, quo venit, restituatur proprietas, ita et *" un 
fructum restitueudnm dicendum est. Dig. vii. 4. 23, (Pomponius). 

S Et cum fluvius priore alveo derelicto, alium sibi facit: ager, quem circumit, lis 

domini manet. quodsi paulatim ita ferat, ut alteri parti applicet : id allavioniB iure ei i ri* 
tur, cuius fundo aocrescit. Cod. vii. 41. 1. 
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to the following case considered by Alfenns Varus to be found in the 
Qigest: — 

^ Attius had a field adjoining a public road : beyond the road there 
was a riyer and land belonging to Lucius Titius : the river moying on by 
slow degrees first of all washed away a plot of land which lay be- 
tween the road and the river and then carried away the road. Afterwards 
it gradually receded, and came back to its former place by (the process of) 
alluvion. It was held that ^hen the river carried away the field and the 
public road, that field became his who had land on the opposite side of 
the rivQ^ : afterwards when (the river) by slow degrees went back again, 
it took away the land from him to whom it had been assigned, and gave 
it to the owner of the land across tl!.e road, because his land was nearest 
toth^river ; that property, however, which had been public could not be 
ak[uired by any one ; but still the road, it is said, in no way prevented 
the land cast by alluvion on the other side of *the road becoming the pro- 
pert; of Attius ; because the road itself would be a part of the land (of 
\ Aitins]»i 

i Therefore, the general rule, which may be gathered from this 
I discussion by Vinnius, is shortly this that, when the river leaving its 
natural bed occupies the land of any person, and afterwards suddenly 
and violently, and not by the process of slow and gradual alluvion, 
reverts to its old bed, then the land in which the river had made its second 
bed ought to remain the property of its former owner. 

J. Voet, however, in his commentary on the Digest, expresses a view 

1 Attius f andam habebat secnndiim viam publicam : ultra viam flnmen erat et agar Luoii 
^ii : flnit flnmen paTilatim, primnm omnmm agram, qui inter viam et flnmen esset, ambedit 
•i yi&m anstnlit, postea mrtius minntatim reoessit et aUnvione in antiquum locum rediit. res- 
poodit, cnm flnmen agrum et yiam publicam sustulisset, enm agmm eius factum esse, qui 
truks flomen f undum habuiaset : postea cum paulatim retro redisset, ademisse ei, cuius f actus 
CBset, et addidisse ei, cuius trans viam esset, quoniam eius fundus proximus flumini esset ; id 
^ ftaiem, quod publicum fuisset, nemini aooessisset. nee tamen impedimento fiam esse ait, quo 
' minus ager, qui trans viam alluvione relict us est, Attii fleret : nam ipsa quoque via fundi esset. 
Dig, -1.-. 1, 88. 

• relative positions of the fields, tbe public road and the river respectively seem to be 
SB f I ws : 

id of AttiiM- 

BLIC BOAD •.....•• 






dof an anon^moiM person^ 

ev-^^ — .^-, — — ^ 

i of LucitLS Titius 

Pothier, Fandectoe, lib. zli. t. 1. § 28 (notis). 
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of the law regardiDg the ownership of abandoned beds different from 
that entertained bj Yinnius. He thinks that Justinian advisedly reject- 
ed the qaalification which Gains had engrafted upon the general role, and 
holds that the rule as laid down by Justinian, namely, that in all cases 
where the river deserting its second bed either reverts to its original bed 
or makes a third bed for itself, the second bed should be divided among 
the adjacent landowners in proportion to their respective riparian in- 
terests, is far more equitable than the one suggested by Gains, namely, 
that in some cases the second bed should be restored to its previous 
owner.^ ^ 

Inundatio. — As regards Inundatio, or flood, the Eoman lawyers are 
unanimous in declaring that it pr«oduces no jural change whatever. 
Justinian using the words of Gains* says : — , 

^' It is otherwise if one's land is wlioUy inundated, for an inundatioii 
does not permanently alter the nature of the land, and consequently if 
the water goes back, the soil clearly belongs to its previous owner/'* 

What inundatio signifies, is thus explained by Vinnius in his com- 
mentary on the Institutes : — '* It is properly speaking an inundation, when 
a river augmented by showers or by the melting of snow or by any other 
cause, outspreads its waters over the adjacent fields in such manner \ 
that it does not change its banks or its bed ;* (Dig. xliii. 12. 1. 5). When 
this happens, Justinian following Gains (Dig. xli. 1. 7. 6) declares, that the j 
proprietorship of the land is not lost : and that, consequently, when the 
water subsides, the land, which was thus covered, is nob added to the lands | 
of the adjoining owners, but continues to be his whose it was before the in- ^ 
uhdation. And then he adds this reason, (namely), that inundation does j 
not permanently alter the character (species) of the l^d, implying thereby 
that in the case of inundation, the land does not lose its proper form as 
it does when the river changes its bed ; because the bed is supposed to be 
formed by thejriver flowing over the land for a considerable time, and^sloTflj 
excavating it, whereby its surface stratum disappears ; whereas by inun- 

1 J. Voet, Comm. ad Fand. lib. xli. t. 1, § 18. 

> Dig. xH. 1. 7. 6. 

S 2 Mojle, Imp. Just. Inst. 40. Alia sane caasa est, si caias totas agor innndatas faerit. 
neqno enim inundatio speciem f andi commutat et ob id, si recesserit aqua, palam est cam 
fondum eius manere, caius et fait. Inst. ii. 1. 24. 

4 Inundatio propric est, cnm flnmen imbribus, vel nivibas, vel qna alia ratione auctnm in 
vicinos oampos ita se effnndit, at nee ripas alveum saam mutot, 1, 1. § ripa 5 de flxt^m, Vinaios, 
Comm. ad lust. lib. ii. t. 1. text. De Inundatione. 
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ditton tiie lands are all at onoe with a sndden violence intaded an^ 
aie dniply ooveved by water ; it cannot be said that by such violence 
fbsjy (i. «., the lands) are comminuted, dissolved or excavated, or that they 
ats deprived of their proper £orm. Although, at best the higher parts of 
the ground are washed down, yet the solid parts of the interior of the 
gnmnd (<• e.^ the substratum) remain intact ; and though there be a 
change in any of its qualities, yet there is no more change in its sub* 
stance than there is when a portion of a field is encroached on by a lake, 
in which case it is certain that the rights are not at all altered/'^ 

Gretius is of opinion that the distinction thus drawn by Boman 

lawjsrs between an inundation retiring all of a sudden and an inundation 

I reoeding slowly and gradually,— -preserving the rkpht of the previous 

I owQieifto the overflowed land in the one case and as^ning the abandoned 

hedtotiie adjacent landowners in the other^— may well be introduced 

I hy pOBttive law as tending to make people more careful in securing their 

Iiiiiby bat it does not at all follow from, natural law^ or natural reason ; 

and he holds that in both cases the right of the previous owner ought to 

rabaist,* though in some cases a presumption of abandonment Of such 

land by him may arise if the inundation is excessive and continues for 

[ ft hmg length of time and no indications of his intention to retain his 

property therein are apparent. But such presumption being naturally 

i variable and uncertain, the positive laws of some countries have, he states, 

; fixed definite periods after the lapse of which the owner's right to the 

mhmerged land is lost, unless he preserves his title to it by the exer- 

<^ of some acts of ownership, e. g., by fishing, — a proviso which the 

Bemm lawyers, however, rejected. 

^ Hoo cam fit, ait Jastiniaikas post Gaiiim, U 7. § aliud aani 6. hoc tit. fundi propiittatem 
wni amitti : et ideo reoedente aqua, fnndam, qui ooonpatas fuerat, non adid yicinis poeaei- 
■oriboB, Bed eins manere, cniiis ante inundationem faerat. Et addit hano rationem, quia 
imuidaliio fnadi speoietn non oommntat, quasi dioat, non nt alveo ftusto proplHasi formam ager 
ftttittit, ita et inandatione : quippe alv^um fieri diutumo lapsn fluminis et .lenta ezeayatione 
agri, ut iam plaaia eins faefes ampKiis non appareat : inundatione antem uno subhaneo impetu 
pMdia myadi, atque aqua oooperiri dumtazat, non comminui, diBBOlyi ant ezcaTaii, ant form- 
«a amt^Me £oi poBBunt, d. I. 1. §. aUter 9 defivm, Atque nt mazimd summa pars agri in 
vnmm diaaolvatiir, manet tamen solida pars fnndi interior : et nt de qnalitate aKquid mntet, 
nbitantiam n<m mntat non magis quam pars agri, quae a laon hanritnr, onins ins non mntari 

eeitiun est Vinnins, Gomm. ad Inst. lib. ii. t. 1. text. De Inundatiotte. Cf, J, Voet 

Conm. ad Pand. lib. xli. 1. 1. § 19. 

* Grotins, de lur. Bell, et Pac. lib. ii. o. 8. $ S 
, » IWd., i 10. 

18 
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Ownen of qualified interestB in land who may daim allaviooi.- 

TTnder the Boman law, a pledpfe-oreditor and a hypothecMy-creditor, fhat 
is to say, persons who acquired an interest in land under a pledge 
(pignns) or a hypothec (hypotheca) were entitled to have the same inteml 
extended over increments annexed thereto by alluvion subsequent to the 
pledge or the hypothec.^ According to Ulpian, a usufructuary (fructuariiu) 
also had a right to accessions by alluyion to land over which he had a 
right of usufruct (usufruotus), but he had no right to islands whieh 
might rise in front of such land.* 

Alluvions liable to additional tax.— -In the time of the Emperors, 
lands gained by alluvion were subjected to the payment of an additiooal 
tribute or tax to the treasury, and lands lost by diluvion were exempted 
from such payment.^ / • . 

Alluvion and cmuvi<m under French law.— Let us next proceed to 
see how the principles of law whi^sh we have just discussed, have beoi 
developed and elaborated in the legal system of France. In pursuing 
this enquiry, it will be convenient to adhere to the original classification 
of the subject-matter, namely, (i) alluvion, (ii) avulsion, (iii) islands, 
and (iv) abandoned beds of rivers. 

I. Alluvion.— -The Ck)de Civil, article 556, thus defines alluvion and 
declares to whom its ownership is to belong : — 

A deposit and increase of earth formed gradually and imper- 
ceptibly on soil bordering on a river or other stream, is denominated 
« alluvion,' and it is for the benefit of the riparian proprietor, whether 
in respect of a river or stream navigable, * flottable,* or not j on condition, 
in the first two cases of leaving a landing-place or towing-path confom- 
ably to regulations.^ * 

Under the old French law, alluvions formed on the banks of navi- 

1 Si nadA proyrietas pignori data git, mma fraotng, qm postea adoreverit, pign(»i eiit: 
eadem oansa est alluvionia. Dig. xiii. 7. 18. 1. (Paulns). Si fandng hypotheoae datwi A, 
deinde alluyione maior faotiiB eat, totns obligabitur. Dig. xz. 1. 16 pr. (ICaroian). 

S Hnio vioinus traotatns est, qui golet in eo quod aooessit traotari : et plaoait aHaTiaa^ 
qaoqne nanm frnotnm ad frnotnaritun pertinere. sed si insula ioxta f ondnm in flnmiae nirfa 
■it, eins nsmn fraotum ad fraotuariam non pertinere Pegasus soribit, licet proprietati acoednt : 
esse enim veluti proprinm f nndnm, onins usns fmotua ad te non pertineat. Dig. vii. 1. 9. 4^ 

(Ulpian). But the right to alluvicn woa denied by Panlus, who held that it went to the io* 
minus. Paulus, Sent. iii. 6. 22. 

8 Cod. yii. 41. 2, 3. 

« Ck>ae Ciril. § 656. 
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^Ue rivers belonged to the king, and the riparian proprietors could claim 
no right to them otherwise than nnder grants from him.^ 

Lands gained by alluvion from the sea, or by dereliction thereof, 
belong under the Code Civil to the state, and they do not acquire the 
ehaiacter of alluvion or dereliction until they have been completely 
abandoned by the withdrawal of the waters of the sea.' 

The state may grant, subject to such conditions as it may choose to 
impose, alluvions and derelictions of the sea to private individuals, who 
may, therefore, also claim them by prescription.^ 

A • deposit of earth has the character of alluvion, if it be formed 
under the surface of the water gradually and imperceptibly ; it matters 
litQe that its appearance above water has been sudden and the result 
, of .sabsidence of an inundation ; the gradual and imperceptible growth 
wbieh is necessary in order to constitute alluvion, relates to the mode 
d formation of the alluvial deposit and not to its emergence above 
tbesorface of water.* 

If a sandbank forms in the bed of a navigable river, so that it 
remains covered with water during several months of the year, it cannot 
be considered as an alluvion belonging, by right of accession to the 
adjacent riparian owner ; but is regarded as still forming a portion of 
tbe bed of the river and therefore belonging to the state.^ Nor does a 
deposit of earth formed on the banks of a navigable river acquire the 
character of alluvion, if it remains covered with water when such water 
is at the mean height necessary for navigation.^ 

Lands temporarily discovered by water at ebb tide cannot be con- 
sidered as an alluvion, more specially at that period when, by reason of 
the proximity of the sea, they happen to be entirely submerged by the 
spring tides.7 

An essential pre-requisite of alluvion is the physical adherence of 
the increment to the riparian soil. Therefore, a deposit of earth formed 
in a river, so that it is separated from the adjacent riparian soil by an 
ui of the river or by a streamlet (fil d'eau) cannot be considered 

*^otliier, Droit Giyil, torn. iv. p. 1. o. 2. g. 3. art. 2. n. 157. 
iirey, Les Codes Annotes, v. 1. § 538, note (noe. 38, 89). 
lid., § 538, note (nos. 42-44}. 
(M,, § 556 note (no. 2). 
tbid^ § 566, note (no. 8). 
^., note (na 4). 
-hid,i note (no. 5). Bnt upon this point opinions seem to differ. 
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a0 an aUunon.^ It lias, however, been adjudged subsequenflj, iM 
it is sufficient if the adherence of deposits to the riparian estate *& 
habitnal, though only at certain periods of the year it may be 8ep8ni;ted 
from the latter by a streamlet.' 

A deposit of earth formed insensibly in the bed of a river and ad- 
hering under the water to the subsoil of a riparian estate, has the 
character of alluvion, and belongs to the owner of such subsoil even 
though at the surface of the water it may be separated from such soil by 
a streamlet or a canal.^ 

A deposit of earth gradually and imperceptibly added to fiparian 
land, has the character of alluvion and belongs to the owner of such land, 
even though it should have been occasioned by the labour of the hnman 
hand executed in the river or stream or even by works of art execufed by 
the state in a navigable or < flottable ' river.* But it is otherwise, if the 
deposit of soil resulting &om works of art takes place suddenly and 
perceptibly.^ 

There appears to be a conflict of authority %d|pince upon the point 
wfaeth^ alluvions formed in a river or stream tfR%^ a p(iB&c road or 
highway belong to the state or to the commune, or whether they belong 
to ihe owners of estates situated on the other side of the road or Tvay.* | 
But it is settled that if they form along a towpath, they enure to Ite 
benefit of the riparian owners.^ 

The aUuvion which takes place in a canalised fftream or a canal, doesi 
not accrue to 4ihe riparian owners, the banks thereof bieing tiie propeiif j 
of the stalje or of him who has excavated the canal.^ ' 

The right of alluvion does not apply to increments annexed to the 
banks of toirents {u e. intermittent streams) ; the owners of the soil of 
the bed become the owners of the increments which the waters have i 
added thereto by superposition.* ^ 

As allavions formed on the banks of a stream, whether navigable tf 

i Sirey, Lea GodoB Annotes; V. 1. $ 556, noto (nos. 6, 7) . 

t Ilnd.i note (no. 8). "1 

S Ibid., noto (no. By. 

* Ibid., note (nos. 14i, 15)* 

^ Ibid,, note (no. 16). 

« JMd., note (nos. 17, 18). 

7 Rid., note (no. 20). 

S I&id.,«ote(no. 28). 

9 16{d., note (no. 24(2)). 
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not, belong to the riparian proprietor frotn the time that the deposit 
talces place, it follows that if the state desires to eanalise the stream, it 
MOBot remove the aUavions without indemnifying the riparian owners 
for tiie loss which they suffer on account of it, even though tiie riparian 
owners may not have preriously taken possession of such aUnvions.^ 

Sight of wnfimctaaiies, legatees and secured oreditors to alluvion.-* 
Utafnictuaries,* legatees, secured creditors, and in general, all third per- 
flOBB who acquire an interest in, or a right to follow, the land,* are en- 
tilled to alluvions, according to the nature of the contract in each oase.^ 

UClit of a vendee to alluvion.— In the case of a sale, the buyer is 
entitled to accretions formed after his purchase, even though the ext^it 
, €f the area eold may have been expressly stated* ; but as to alluvions 
fonoed previous to his purchase, his right to them depends on the terms 
of the contract of sale, or on the intentions of the parties, and does not 
iieceasarily pass under the conveyance.^ Where the sale ie subject to a 
povrarof re^purchase, tiie vendor is entitled, when he exercises the 
OfUctk so reservg^l^iKi, to all accretions formed subsequ^it to the 

«ae.« 

I if^P^rsonwitiiolit title sells riparian land to another, the true ovmer 
may jj^Ter from the buyer net only such Jjand, but also all increments 
may liave been added to J^ tthfinAr^^^ buyer may be ^atitled 
claim compensation in r^sp^SrofsnG^^fnorement.^ 
Whttiever any adi^jffi^enati^rins dissolved or reseiiided, and the 
fiihject-ina^iter o^luch alien^AIra is ordered to be restored to the alienor, 
the latter is^ntitied^>^nave it together with all alluvial increments 
which may Jlave^i^(!rued thereto.^ 

Righ|Mrt^&un&er and an emphytMto toiifo^rioft.— A farmer if en- 

uvions formed after the date of his lease, though there is some 

of opinion amongst the authorities aa to]w!iether he is liable 

any additional rent for them.^ But the emphyteufta acquires the 

' Sitey, Les Codes Atmotes, v. 1. § 556, note (no. 25). 

lode Civil, § 596. 

'iiey» Les Codes Annotes, v< 1. § 556^ note (no. 26}« 

hid, 

.hid,, note (no. 27). 
l>id., note (no. 27 (2)}. 

l>id., note (no. 28). 

"hid., note (no. 29). • 

M,, note (no. 30). 
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allayion free from the obligation of paying any inoreaaed rent, e?ei^ 
though the exact area may have been specified in the lease.^ 

A stranger, who is not a riparian proprietor, may by prescripti 
acqnire a right to an alluvion^ either directly or by prescribing for th< 
riparian estate to which the alluvion adheres.* 

Dereliction.— The Code Civil draws no jural distinction be 
deposits of earth formed by the process of alluvion and lands gained bj thi 
dereliction of a portion of the bed of a river, "because article 557 goes on 
provide that in the case of derelictions occasioned by a river receding i 
sibly from one of its banks, and encroaching on the other, the piopriet 
of the bank discovered profits by the alluvion (or, more properly s 
by the abandoned portion of the bed), and the proprietor on the opposi 
side loses his right to reclaim the land encroached upon by the river.'. 

Derelictions of the sea, however, belong to the state and not to 
littoral proprietor.* 

Inundation. — Inundations, even for long periods, do not affect 
proprietorship of the submerged soil, under the law of France, as 
do not even under the Roman law. Land, which during several y 
has been covered by the overflow of a stream, is not, when the wai 
happen to retire, assimilated to the bed of the stream, and consid 
thenceforward as an acquisition for the benefit of the adjoining ri; 
proprietors, but is deemed to continue as the property of its preri 
owner, although it might have been denuded of all soil susceptible 
culture and vegetation.'^ It is the same with regard to lands whi^ 
might have remained submerged under water for more than thirty y 
provided, however, the river has not abandoned its ancient bed.^ 

AUuviw in lakes and p<mdfl*— Article 558 of the Code Civil deela 
that:— 

AUuvion does not take place with respect to lakes and ponds^ 
proprietor of .which preserves always the land which the water oov^ 
when it is at the pond's full height, even though the volume of water 
should diminish. 

^ Sirey, Les Codes Annotes, v. § 556, note (no. 31). 

5 Ihid,, note (no. 82). 
» Code CiTil, § 667. 

4 Sirey, Les Codes Annotes, v. 1. f 588, note (nos. 88, 

6 /bid., § 566, note (no. 10). 
« Ihid.^ note (no. 10 (2)). 
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In like mimiier^ tiie proprietor of a pond acquires no right oyer land 
bofdering on his pond which mttf happen to be cotered by an extra-^ 
ttdmaiy flood. 

IL AyoUnon.— Article 559 of the Code thns lays down the law 
with regard to aynlsion : — 

If a river or a stream^ navigable or not, carries away by sudden 
ndenee a considerable and identifiable part of a field on ita banks, and 
bean it to a lower field, or on its opposite bank, the owner of the part 
earned away may reclaim his property ; but he is required to make his 
demaadswithin a year: after this interval it becomes inadmissible, unless 
tbe pn^etor of the field to which the part carried away has been united, 
lutt not yet taken possession thereof. 

J^ has been held that article 559 applies also to a case where a new 
much of the stream suddenly cutting off a portion of a field has 
tnuMformed it into an island.^ 

ni. Ldands.^1 stated in a previous lecture^ that, according to the 
Iaw d France, the beds of all rivers which are navigable or ' flottable,' 
m not susceptible of private ownership, but are vested in the state as a 
fart of the public domain ; the proprietorship of islands being a necessary 
cooaeqnence of the proprietorship of the bed, it follows that the pro- 
frietorship of islands formed in such rivers should, according to that 
kw, be also regarded as vested in the state, and accordingly we find article 
(60 of the Code Civil laying down that :— 

Islands, islets, and deposits of earth formed in the bed of rivers or 
;ttreams, navigable or * flottables,* belong to the state, if there be no title 
^ prescription to the contrary. 

An island thus formed belongs to the state, even though it occupies 
submerged sites belonging to private proprietors, provided it has formed 
gndnally and not in a sudden manner. To such a case as this, articles 
5fi2 and 563 of the Code Civil do not apply .^ « 

But the beds of streams which are neither navigable nor ^ flottables ' 
^i^ ^y as we have already seen, the property of the riparian proprietors, 
the ''-^de Civil in article 561 lays down that :— 

ands and deposits of earth formed in rivers and streams neither 
nai jAble nor ^ flottables,' belong to the riparian proprietor on that side 
on -Mch the island is formed ; if the island be not formed on one side 

By, Les Codes AnnotOB, ▼. 1. § 559, note (no. 1). 

I^rai 104. 

<1^ § 600, note (no. 2). 
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onlj) it belongi to tke ripuian proprietom on both t^des, ditidod by ao 
imaginary line dmwn thmtigk the middle of the river.^ * 

This article applies even though the stream may be ^ floMabte ' to 
logs only.* 

r 

The law of France both prior to' and since the Code Civil follows the 
role of Soman law with regard to the ownership of islands formed by » 
branch of a river intersecting a field, and separating it from the munlaicl. 
Article 562 of the Code Civfl lays down that : — 

If a river or stream in forming for itself a new arm^ divide aid 
snrtonnd a field belonging to a riparian proprietor, and thereby ^orrn aa 
island, such proprietor shall retain the ownership of his land, altlumgh 
the island be formed in a river or in a stream navigable or ' flottable.' 

rv. Abandoned beds of riyers.— The old law of France^ piior to 
the Code Civil, following in this respect the provisions of the Boasui 
law, declared that the bed abandoned by a river or stream bdoogs to 
the riparian proprietors by right of allavion, the proprietors of the soil 
in which the river or streani makes a new bed having no right wbai- 
ever to the soil of the deserted bed/ But article 563 of the Code CiTil 
abrogates this rale and provides that t^^ 

If a river or a stream, whether navigable^ or ^flottable' or wA 
forms a new channel abandoning its ancient bed, the proprietors of the 
soil newly occupied by the river take, by title of indemnity, the ancient 
abandoned bed, each in proportion to the land of which he has been 
deprived. 

This seems to be in accordance with the view of Pnffendorfi who 
condemning the rule of the £oman law upon this matter, maintaiaeil 
that the deserted bed ought^ in equity, to be adjudged to the prc^etor 
of the land occupied by the new bed to console him for his loss, and thst 
if the river again forsook this new bed, it should be restored to its ]»re- 
vious owner and should not be divided among the riparian owners.' 

Although under article 563, the proprietors of the soil newly oecspi^ 

1 Ab to the old law, which is the same as the present, see Pother, Droit Civil, to: '•?• ^' 
ch. 2. 8. 3. art. 2, no. 164. 

9 Sirey, Les Codes Annotes, v. 1. § 500. note (no. 6). 

8 Pothier, Droit Civil, torn. iv. p, 1. eh. 2, s. 8. art. 2. nd. 162. 

4 I6ui., no. 160 1 Birej, Les Codes Axinotos, y. 1. f 668, note (no. 4). But in tb jnnf 

diction of the Parliament of Toulouse the rale of the Soman law is followed. T^ ^' 

(no. 6.) 

( Pnffendorf, de lor, Nat. et Gent. lib. iv. o. 7. § 12. , 
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by the river are entitled to the soil of the abandoned bed, yet they are 
not entitled to islands or islets which may have previously formed in such 
bed and become vested in the state or in the riparian owners.^ It is 
worthy of note that a comparison of this article with article 557, leads 
;to a somewhat curious result, namely, that if a river abandons a por^ 
Mm of its bed, and encroaches upon the land of the opposite riparian 
proprietor, the portion of the bed thus abandoned belongs to the adjoining 
[•ndnot to the opposite, riparian proprietor, but that if it happens to 
•bandon the whole of its bed and occupy the land of the riparian 
^ropriet^r .on the opposite side, the bed thus wholly abandoned belongs 
to the latter. 



Sirey, Lea Codes Annotes, v. 1. § 563, note (no. 2). 
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LECTURE VI. 
ALLUVION AND -DILUYlOl^,— (Continued). 

{English and American Law). 

Value and importance in this conntry of roles of Ej^glish and American law relating to 
allavion — Bracton — A. Maritima incrementa — Diyisible into three kinds, allixvio inaiis» 
recessns maris, and insula maris — (i) Alluvion, according to Lord Hale — According to 
Blaokstone — Result of the authorities — Bex v. Lord Tarhorough — Meaning of fibe expres- 
sion ' imperceptible accretion' — Attorney- Qeneral v. Chambers — Definition of aUaTkn" 
Bight to alluvion resulting from artificial causes — Applicability of the principle of alla> 
vion to the converse case of encroachment of water upon land — Applicability or otherwise 
of the rule of alluvion, where the original limits of littoral or riparian estates to^vi^ir^fl the < 
sea or river are ascertainable or ascertained — Discussion of authorities — Foster v. Wri^hi — 
Mr. Houck's argument that ru^e of alluvion ought not to apply to grants made in tlie 
United States of lands bounded by ' sectional lines ' — Rule of alluvion not applicable to 
estates which have no water frontage — Nature of right acquired in increments added by 
alluvion— Apportionment of alluvion amongst competing frontagers — Thornton v. Orant — 

(ii) Dereliction — Ownership of lands abandoned by the sea or a tidal navigable rrver 

Effect of inundation on the ownership of lands — Effect of sudden change of the cban- 
nel of a river upon the ownership of the bod newly occupied — Mayor of Carlisle v. 
Graham — Custom as to the medium filum of the Severn (for a portion of its course) being 
the constant boundary between the manors on opposite banks — Criterion for deterxninii:^ 
the legal character of such formations in the sea or in a river as lie on the border-land 
between alluvion and dereliction — (iii) Islands — Ownership of an island under diffei^ni 

circumstances — (ivj Avulsion — B. Fluvialia incrementa — (i) Alluvion — (ii) Dereliction 

Ownership of lands derelicted — Effect of sudden or gradual change of the bed of a 

stream on the position of the boundary line between conterminous proprietors 

(iii) Islands — Apportionment of islands among riparian proprietors — Rule of the Civil 
Code of Louisiana — Mode of division of a second island fonmed between the first and 
the opposite mainland — Earl of Zetland v. The Olover Incorporation of Perth — TrtMsteeM cf 
Hopkins Academy v. Dickinson, 

Value an^ importance of the English and American law of aliuvion.-- 

Besides the doctrines of the Roman Civil law with regard to allavion 
and diluvion, the principles expounded by eminent judges and re- 
nowned text-writers in England upon that subject, and develope<? ad 
elaborated by like authorities in America,^ by reason of the fluvial pi o- 

1 The American lawyers are considered high authorities on the law of alluvion, the e rt« 
of the United States having had to consider questions relating to it to a far greater de- 'eo 
than the Courts of other countries. See speech of the Hon'ble Mr. W. Stokes on the A "« on 
BilL Gazette of India, Supplement, Oct. 12, 1878, p. 1599. ^ 



CliABSIFlCATION OF INCBEHBNTS OF LAND. , 147 

mena in that great continent affording more frequent and far greater 
practical opportunities for their discussion and application, are often 
resorted to as rules of ^equity and good conscience' for the determi- 
nation of similar questions arising in this country, whenever the statute- 
law here fails to furnish a satisfactory solution. It may be useful there- 
fore to consider in detail, so far as the limits of this lecture will permit, 
the provisions of the law of England and America upon this matter. 

Whether Bracton, the dtirliest writer on the Common law of England, 
formulated the rules of the Common law upon this subject,^ or whether 
he simply interpolated the rules of the Civil law,* we need not stop to 
enquire. It is sufficient for the present purpose to mention that he has 
stated the law in almost the same terms as those in which Justinian 
had l^d it down, and to which I have already called your attention. 

Lord Hale, however, has proceeded on a firmer and surer basis. 
He has deduced the various rules of law ifpon this subject from the 
materials with which the Year Books furnished him. 

In discussing, therefore, these rules, I shall frequently have occasion, 
^ in the course of the present lecture, to refer to the De Jure Maris. 
I CSlassiflcation of increments of lands caused by the action of running 
water.— 

Increments of lands caused by the action of running water may for 
purposes of convenience be divided into two classes : — 

jPtf8^._Maritima incrementa, that is, accessions of land caused by 
. the action of the sea, or by the action of the waters of an arm of the sea, 
or of a tidal navigable river. 

Secondly. — Eluvialia incrementa, that is, accessions of land caused 
Vy the action of the ^waters of a non-tidal or private stream. 

Lord Hale classifies maritime increments under three heads, m9.,— 
Increase — 

1. per projectionem vel alluvionem. 

2. per relictionem vel desertionem. 

3. per insulae productionem.^ 

Per Best, 0. J., in Beg v. Lord Tarhorough, 2 Bligli. (N. S.) 147 ; see Forteacne, 408, for 
opM 'H of Parker, 0. B. to the aame eflEeot ; Ball v. Herbert, 3 T. R. 253, per Best. J. 

Per Bidler, J., in Ball v. EerbeHy 8 T. R. 253 ; see also SirMathow Hale's First Treatise, 
Prin **d in Morris* Hist, of the Foreshore, p. 360, (* Civil Law, from whom Bracton borrows 
i&u ' of his learning in this particular '). 

Hale, de lore Maris, p. 1. o. 4 ; Hargrave's Law Tracts, 14 ; Morris* Hist, of the Fore- 
«bo 380. 
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or, as he says in another place — 

1. AUuvio maris. • 

2. Becessns maris. 

3. Insula maris.^ 

A. Maritima incrementa — Let us now proceed to see what the mles 
of the English and American law are with regard to these three kindi 
of maritime increments^ in the order in which I have just enumerated 
them. * 

1. Alluvion.— According to Lord Hale.— As to alluvion. Lord Hale 
says : — , 

" The increase, per alluvionem, is, when the sea by casting up sand 
and earth doth by degrees increase the land, and shut itself out further 
than the ancient bounds ; and this is usual. The reason why this b^loDgs 
to the Crown is, because in truth the soil, where there is now dry land, 
was formerly part of the ^ery fundus maris, and consequently belongi 
to the king. But indeed if such alluvion be so insensible that it cannot 
be by any means found that the sea was there, idem est non esse et non 
apparere, the land thus increased belongs as a perquisite to the owner of 
the land adjacent."* 

He says in another place : — 

** For the ius alluvionis which is an increase of the land adjoining 
by the projection of the sea casting up and adding sand and slabb to the 
adjoining land, whereby it is increased, and for the most part by insensi- 
ble degrees, Bracton, lib. 2. cap. 2. writes thus :" (he quotes here a 
passage from Bracton in which he lays down the law regarding alluvioD). 
— " But Bracton follows the Civil law in this and some other following 
places. And yet even according to this, the Comrnqn law doth regularly 
hold at this day between party and party. But it is doubted ' in case of 
an arm of the sea, 22. Ass. 93. 

" This ius alluvionis, as I have before said, is de iure communi by 
the law of England the king's, viz.y if by any marks or measures it can 
be known what is so gained ; for if the gain be so insensible and 
indiscernible by any limits or marks that it cannot be known, idem est 
non esse et non apparere, as well in maritime increases as in increases by 
inland rivers. 

1 Hale, do lure Maris, p. 1. c. 6 ; Hargrave*s Law Tracts, 28 ; Morria* Hisfc. of the Fore- 
shore, 395. 

8 Hale, de lure Maris, p. 1. c. 4 ; Hargrave*s Law Tracts, 14 ; Morris* Hist, of the 
Foreshore, 380. 
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'^ But jet custom may in this case give this ins alluvionis to the land 
wiereunto it accrues."^ 

According to Blackstone. — Blackstone lays down the law in these 
words : — 

" As to lands gained from the sea either by alluvion^ i. e., by the 
■washing np of sand or earth, so as in time to make terra firm a, or by dere- 
lictiony as when the sea shrinks back below the nsaal water-mark, in these 
peases the law is held to ISe, that if this gain be by little and little, by 
I'small and imperceptible degrees, it shall go to the owner of the land 
adjoining, for de minimis non curat lex; and, besides, these owners being 
often losers by the breaking in of the sea, or at charges to keep it out, 
this possible gain is, therefore, a reciprocal consideration for such possi- 
We ch^e or loss. But if the alluvion or dereliction be sudden and 
^iAnsiderable, in this case it belongs to the king : for as the king is lord of 
'.the sea, and so owner of the soil while it is cohered with water, it is but 
waaonable he should have the soil when the water has left it dry."* 

Sesult of the authorities. — It is necessary to remark before we pro- 
ceed that though Bracton and Lord Hale laid down the doctrine with regard 
to 'alluvion', yet Blackstone applies it also to gradual and imperceptible 
derelictions of the waters, and, if I might venture to say, he is right in so 
doing,^ for the gradual and insensible retreat of the sea or of a river 
is generally tlie effect of its own action by the heaping up of alluvial soil, 
beach or sand. As Lord Hale himself observes, * there is no alluvion 
without some kind of reliction, for the sea shuts out itself.^* 

It is also evident from the passages I have just now read that, ac- 
cording to liord Hale and Blackstone, the general rule is, that lands 
gained from the sea and from tidal navigable rivers belong to the 
Crown,* but that a subject, that is to say, the adjacent littoral proprietor 

1 Hale, de lore Maria, p. 1. o. 6; Hargrave'a Law Tracts, 28; Moms* Hist, of tho 
foreshore, 395-396. 

8 2 Black. Com. 261. 

8 Hall on the Seashore, (2nd ed.). Ill ; Morris' Hist, of the Foreshore, 787 j Gonld on 

' Waters, § 155. 

* Hale, de Inre Maria, p. 1. c. 8; Hargrave's Law Tracts, 29; Morris' Hist, of the Fore- 
shore, 397, 399. (* And thongh there is no alluvion without some kind of reliction, for the sea 

■huts ont itself).' 

^ Dyer, 326, b. n. 5 ; 1 Keb. 301 ; where it is said that the right is as ancient as the King's 
Crown. Whitaker y. Wise, 2 Keb. 759 ; Rex v. Lord Tarhoroughj 2 Bligh (N. S.) 147 ; Woolrych 
on Waters (2nd ed.) 29; "It is not to be understood," says Woolrych, referring to the case of 
the Abbot of Ramsay, cited in Lord Hale's de lure Maris, p. 1. c. 6, " that the Crown is ^ot 
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may claim them, if (i) the aggregate increment or total ' acquest 'ia 
*8mall in quantity, and (ii) the accretion is slowly, gradually and impfls 
ceptibly added. 

That the increment should be small in quantity^ is clear from tkj 
reasons respectively assigned by Lord Hale and Blackstone for this speciaC 
of acquisition, viz.j — ^ Idem est non esse et non apparerey' and, * De mMri-; 
mis non curat lex.' Yet in England instances ai*e not wanting in wliifik 
littoral proprietors have taken possession of ^ot very inconsiderable quaa- 
tities of alluvial increments ; though Woolrych attributes it rather ts 
forbearance, or neglect to interfere, on the part of the Crown oi^ accouni 
of the smallness of the usurpation, than to the absence of any prerogativl 
right to such increments. ' 

Meaning of the expression 'imperceptible accretion '.—But tiiii 

* * i 

doctrine was controverted and disapproved in the well-known eak 

of Rex V. Lard Yarhorough^ where the Court held that the lord of tta 

adjacent manor was entitled to a quantity dE nearly 453 acres of marsh) 

land on the ground of alluvion.^ So that at the present day it ma} 

be taken as a settled rule in England that, any quantity of land, hofp* 

ever large,* may be claimed by a subject as an accretion by alluvion, 

provided the accretion satisfies the essential condition that it has beeil 

slow, gradual and imperceptible in its progress. The passages in whid 

Lord Hale says that land increased by alluvion belongs to the subjedl 

when it is '^ so insensible that it cannot be by any means found that tU 

sea was there," or "so insensible and indiscernible by any limits ol 

entitled by its prerogative to all this increment, to alluvion as well as avulsion, but as Sil 
William Blackstone observes, * De minimis non curat lex,* and, besides, these owners l)cin| 
often losers hj the breaking in of the sea, or at charges to keej) it out, this possible gaiaft 
therefore possibly a reciprocal consideration for such possible loss or chaige." Woolijdi n 
Waters (2nd ed.), 445 ; Houck on Navigable Rivers, § 232. 

1 Dav. Rep. 59 j 2 Ventr. 188. ** If the salt water leave a great quantity of land on tbi 
shorq, the king shall have the land by his prerogative, and the owner of the adjoining \a^ 
shall not have it as a prerogative.*' 2 Roll. Abr. Prerog. B. pi. 11 j Houck on Navigable BiT«^ 
§ 230 ; Woolrych on Waters (2nd ed.), 445. 

8 3 B. & C. 91. 

8 Schultes thinks that when the question arises between the Crown and a subject, tltf 
decision ought to depend on the extent of the * acquest*, and the duration of timeelapeoJ 
in its accumulation or reliction ; but that when it arises between a subject and a snbjw^ 
the decision ought not to rest upon the duration of time only. On Aquatic Bights 187. 
This opinion, however, militates against the actual ciroumstanoes of the case of Bes v. lori 
YarhoToughf supra. 

* Hunt on Boundaries, (3rd ed.}, 81. 
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; marks that it cannot be known '\ are donbtless liable to the construction 
I which in B&c v. Lord Yarborough}- the counsel for the Crown soughf 
to place upon them, namely, that a subject is entitled to a mari- 
time increment by alluyion only where such increment is so inconsiderable 
|I8 to be almost * imperceptible/ But the Court of King's Bench declined 
fio accede to that argument, and held in that case that an imperceptible 
Ffteoretion means one which is imperceptible in its progress, and not one 
; which is imperceptible aft€t a lapse of time. Abbott, C. J., delivering 
Jihe judgment of the Court in that case said as follows : — 

" I5 these passages, however. Sir Mathew Hale is speaking of the 
'legal consequence of such an accretion, and does not explain what ought 
to be considered as accretion insensible or imperceptible in itself, but 
lonsi^prs that as being insensible, of which it cannot be said with cer- 
iiontf t^at the sea ever was there. An accretion extremely minute, so 
siaiiiTite as to be imperceptible even by knowif antecedent marks or limits 
•t ihe end of four or five years, may become, by gradual increase^ per- 
wpfcible by such marks or limits at the end of a century, or even of forty 
or fifty years. For it is to be remembered that if the limit on one side 
;k land, or something growing or placed thereon, as a tree, a house, or a 
^k, the limit on the other side will be the sea, which rises to a height 
Varying almost at every tide, and of which the variations do not depend 
merely upon the ordinary course of nature at fixed and ascertained 
leriods, but in part also, upon the strength and direction of the wind, 
Irhich are different almost from day to day. And, therefore, these pas- 
sages from the work of Sir Matthew Hale are not properly applicable to 
^is question. And, considering the word * imperceptible ' in this issue, 
B« connected with the words * slow and gradual,' we think it must be 
liinderstood as expressive only of the manner of the accretion, as the 
other words undoubtedly are, and as meaning imperceptible in its pro- 
gress, not imperceptible after a long lapse of time. And taking this to 
^ the meaning of the word * imperceptible,' the only remaining point is, 
whether the accretion of this land might properly, upon the evidence, be 
considered by the jury as imperceptible. No one witness has said that it 
could be perceived, either in its progress, or at the end of a week or a 
month." 

Foundation of the rule of alluvion and the precise nature thereof— 
U then the true and the only sensible meaning of the rule is that^ where 

1 3 B. & G. 91. 
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the increase is imperceptible in its progress the increijient becomes the 
property of the subject, it follows that it becomes vested in him de dieii 
diem as its growth extends, and what is once vested in him cannot be I 
devested by the circumstance of a still further increase taking place j 
afterwards. It is also clear that after this decision of the Court of Eingfe i 
Bench, which was afterwards af&rmed by the House of Lords,^ the true j 
foundation for the law of alluvion must be sought elsewhere than in the 
maxim ^ de minimis non curat lex ' upon lA'hich Blackstone, as we hare 
seen, rested it. Thus, in Attorney-Oeneral v. Chambers^ Lord Chelmsford, 
after quoting the passage I have already cited from Blackstone, s^d :— 

^^ I am not quite satisfied that the principle de minimis non curat lex : 
is the correct explanation of the rule on this subject : because, although 
the additions may be small and insignificant in their progress, yet,« after 
a lapse of time, by little and little, a very large increase may ba^ taikaii 
place which it would not be* beneath the law to notice, and of which, 
the party who has the right to it can clearly show that it formerlj 
belonged to him, he ought nob to be deprived. I am rather dis- 
posed to adopt the reason assigned for the rule by Baron Aldersoa 
in the case of The Hull and Selby Railway Company y^ viss.y 'That which 
cannot be perceived in its progress is taken to be as if it never had 
existed at all.' And as Lord Abinger said in the same case, 'The 
principle, as to gradual accretion, is founded on the necessity which 
exists for some such rule of law for the permanent protection and adjoflt* 
ment of property.' It must always be borne in mind that the owner of; 
lands does not derive benefit alone, but may suffer loss from the operatioa 
of this rule ; for if the sea gradually steals upon the land, he loses lO 
much of his property, which is thus silently transferred by the law ^ 
the proprietor of the seashore." 

And Lindley, J., in Foster v. Wright^ stated that "the law on thii 
subject is based upon the impossibility of identifying from day to day 
small additions to or subtractions from land caused by the constant 
action of running water.'' 

1 2 BUgh. N. S. 147 ; 6 Bing. 168 ; 1 Dow. N. S. 178. 

« 4 De G. & J. 55 ; 5 Jur. (N. S.) 745. 

a 5 M. & W. 327. 

^ 4 G. P. D. 438. In Lopez v. Mudd^n Mohan Thakwr, Lord Jostioe James said thst 
the accretion by allayion is held to belong to the adjoining owner on acoonnt of "^ 
difficulty of having to determine, year by year, to whom an inch, or a foot, or a yard belongs-" 
13 Hoo. Ind. App. 467. 
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Id the light of these authorities, alluvion may therefore be defined 

as an addition made by the action of running water to adjoining land, 

littoral or riparian, in sucli slow, gradual and imperceptible manner*, 

that it cannot be shown at what time it occurred, the extent of the total 

iuerement being wholly immaterial ; and the law of alluvion which confers 

tach increment on the adjacent landowner may be taken to rest upon the 

principle of compensation embodied in the maxim, qui sentit onus debet 

I sentire commodum — the equity of awarding the gradual gain to him 

I who is exposed to the chance of suffering a possible gradual loss, as well 

\ as upoiuthe impracticability of identifying from day to day the minute 

I iQcrements and decrements caused by the constant action of running 

irater.* 

iUuvion resultinfif from artificial catues.— Such then being the 
foandation of the law of alluvion, there does not seem to be any reason 
why it should not be equally applicable, whether the gradual accretion 
^ the result of purely natural or of purely artificial causes or partly of 
wtoral and partly of artificial causes; provided, in the case where 
^e gradual accretion is produced by the sole or partial operation of 
^ificial causes, it arises from acts of such a nature as may be done in 
the lawf q1 exercise of rights of property and are not intended for the 
•ole or express purpose of gaining such an acquisition.* Therefore, if 
'manufacturLag or mining operations upon lands bordering on the isea or 
pupon a public river cause a gradual silting up of rubbish, slate or other 
Jnatter, either upon lands where the manufactories or mines are situated, 
*or upon neighbouring .property, the materials thus accumulated would be 
*ibject to the ordinary rule relating to alluvion, just as if they had 
'keea deposited by natural causes.* 

But the law of alluvion does not apply where the artificial causes 
^0 not produce a slow and gradual but a sudden and manifest 
'aequest' of land from the sea or from a river 5 in such case the law 

^ Diat. Att.'Qeneral v. Beeves, (1885) 1 Times, L. B. 676 ; where the gradual growth of the 
•ccretion wag proved to have been clearly perceptible by marks and measures as they took 
J^^, and the accretion was therefore adjudged to the Crown. 

' Angoll on Watercourses, § 53, note 2 ; Gould on Waters, § 155. 

^ Att.-Qeneral Y. Chambers, ^ De G. & J. 55 j 5 Jnr. N. S. 746; Doe d. 8heeh Kristo 
^Mrjee v. The East India Co., 10 Moo. P. C. C. 140; 6 Moo Ind. App. 267 ; Smart v. Magis- 
^•^ of Dundee, 8 Bro. P. 0. 119 ; Froprietors of Waterloo Bridge v. Gull, 5 Jur. N. S. 1288 ; 
KacipooZ Pier v. JV^e Union, 46 L. J. M, 0. 189. 

^ Hunt on Bonndaries (3zd ed.), 83. 
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jrelating to dereliction, which I shall presently explain, applies, and tlw 
acquisition belongs to the owner of the bed.^ 

In America, it has been held that, if it clearly appears that a wlii 
or pier bnilt ont into navigable water is an encroachment upon the pnblil 
domain, and in consequence thereof an accretion is formed against 
adjoining land, the owner of such land does not acquire a title to 
accretion, unless there has been long continued and exclusive advei 
possession. But if the state excavates the soil of navigable waters ii 
the purpose of deepening a channel, and deposits the earth in front 
land which it has previously conveyed by grant, the grantee iecomj 
entitled to such accretion.* 

Whether principle of alluvion applicable to converse case of< 
croachment by water upon land.— The principle which underlies tiie 
of alluvion applies as much to the converse case of encroachment 
wat^r upon the land as it does to the case of encroachment by land n] 
the water. Therefore, where the sea or a tidal navigable river, 
gradual and imperceptible progress encroaches on the land of a 8abj< 
the land thereby occupied belongs to the Crown.* 

Whether rule of alluvion applies where original limits of littonl 
or riparian estates towards the sea or river are fixed or ascertainable.-- 
The next point which I shall discuss is, whether according to Englisli| 
law the rule of alluvion is applicable where the original bounds or limitq 
of the littoral or riparian property to which the accretion adheres az^ 
capable of being ascertained by landmarks, maps, evidence of witnesses^ 
or by any other means. Upon this question there appears to have been 
no slight conflict of authority; but the latest exposition* of the laV| 
however, is in favour of the affirmative position. I shall brieflj g* 
through the history of the discussion upon the subject, as the point 
seems to me to be one of some importance, having regard to the fact that 
a contrary conclusion* has been arrived at by the Privy Council upon • 
similar question arising in India. 

" The law of alluvion has no place in limited lands," say both Bra^ 
ton and Fleta.® 

Lord Hale lays down the law thus : — "If a fresh river between the 

1 Todd T. Dunlop, 2 Bob. App. Cas. 833. 8 In r« Hull & Selhy By. Co,, 6 M- A W., SS7. 

S Gonld on Waters," § 166.  Foster r. Wright, 4 0. P. D., 438. 

K Lope9 ▼. Muddun Mohan Thdkur, 13 Moo. Ind. App. 467 ; 6 B. L. B. 621 ; 14 Snth. W. 
B. (P. C.) 11. 

* In agrifl limitatiB ins allnvioniB locnm non habere oonstat. Braot. lib. ii. o. 2.; Ftot ^ 
iii. o. 2 ; Britton, Hb. ii. o. 2. Cf. Dig. xli. 1. 16. 
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ft 

lands of two lords or owners do insensibly gain on one or the otber side 
iU is held, 22 Ass. 93^ that the propriety continues as before in the river? 
But if it be done sensibly and suddenly, then the ownership of the soil 
lemains according to the former bounds. As if the river running between 
the lands of A and B, leaves his course, and sensibly makes his channel 
entirely in the lands of A, the whole river belongs to A; aqua 
eedit solo : and so it is, though if the alteration be by insensible degrees 
bat there be other known boundaries as stakes or extent of land. 22 
Ass. pi. 93. And though the book make a question, whether it hold the 
same I^w in the case of the sea or the arms of it, yet certainly the 
law will be all one, as we shall have occasion to shew in the ensuing 
J discourse.'*^ 

I ^^ 

[[hus, according to Lord Hale, the law of alluvion does not apply 
Mere the riverward boundary or the extent of the riparian land is known 
or is capable of being ascertained. In the above passage, no doubt, his 
Lordship deals with the case of gradual encroachment and not of gradual 
aceivtion. Bat the one is merely the converse of the other, and the legal 
effect of both is ascertained upon the same principle. 

The language used by Abbot, C. J., in the passage I have quoted 
before* from his judgment in Bex v. Lord Yarboroughy clearly shows, 
hat in his Lordship's opinion too the rule of alluvion, which awards the 
daal accretion to the owner of the adjoining land, would be applicable 
even where the bounds or limits of such land towards the sea or river 
were known. 

In In re Hull and Sdby By. Co.^^ the Court expressly held that in the 
case of gradual encroachment of the banks by a tidal navigable river, the 
Pawner of the bed, that is to say, the Crown acquired the ownership of 
the land encroached upon, and the owner of the bank lost his right to 
lit, even though the exact extent of the encroachment was clearly as- 
certainable by known limits. 

But in Attomey-Oeneral v. Chamh&rSy^ Lord Chelmsfofd, L. C, dis-. 
sented from the rule laid down by Lord Hale, and after quoting from 
the judgment of Abbot, C. J., the passage I have already cited, observed 
as follows : — " This, however, is not in accordance with the great authority 
Tipon this subject. Lord Hale. He says, in page 28 of his book De lure 

^ Hale, de lore Maris, p. 1 o. 1 ; Hargraye's Law Traoti, 6, 6 ; Morris' Hist, of the 
I'owihare, 871. 

« Supra, 151. 4 4 De G. A J. (56), 71 j 5 Jur. N. S. 746. 

. »6M.4W. 
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Maris, ^ This ins aUanoniSy as I have before said, is, de inre commimi 
by the law of England the King's, viz , if by any marks or measures it csm 
be known what is so gained, for if the gain be so insensible and indiscerni- 
ble by any limits or marks that it cannot be known, idem est non esseet non 
apparere as well in maritime increases as in increases by inland rivers.' 
Lord Hale here clearly limits the law of gradaal accretions to cases where j 
the boundaries of the seashore and adjoining land are so indiscernible^ j 
that it is impossible to discoyer the slow an*d gradual changes which vn \ 
from time to time occurring, and when at the end of a long period it ia j 
evident that there has been a considerable gain from the shore^^yet the 
exact amount of it, from the want of some mark of the original boundaiy 
line, cannot be determined. But when the limits are clear and defined, 
and the exact space between these limits and the new high-wat^r line 

• 

can be clearly shown, although from day to day, or even from week tb 
week, the process of the Accretion is not discernible, why should a rule 
be applied which is founded upon a reason which has no existence in the 
particular case ?'*^ 

The case of Ford v. Lacey* is the next in order of time. There 
the entire bed of the river at the locus in quo belonged to the owner of 
the land on its eastern bank, and three plots of land immediately con- 
tiguous to the western bank, and forming a portion of the bed, were left 
bare by the gradual recession of the river. Evidence was also given 
of continuous acts of ownership on the part of the landowner on thft 
eastern bank since the alteration of the bed of the river. The Couit 
of Exchequer held that he was entitled to those plots. 

Thus stood the law until the year 1878, when the Court of Common 
Pleas Division, in Foster v. Wrighfi^ disagreed with the view expressed by 
Lord Chelmsford in AUomey-Oeneral v. Chamh&rs,^ and came to a different 
conclusion. That was a case of gradual encroachment of Iandontfa<> 

1 It is onrioQ^to remfurk that although Lord Chelmsford delivered this jadgmeni is 
1859, yet Lord Justice James, in pronouncing the judgment of the Priyy Council in 1^^ 
in LopcM V. Muddan Mohan Thakuty (13 Moo. Ind. App. 467) after stating the rule of grtdoJ 
accretion as laid down in the two cases, Rea v. Lord Tarhorough, (2 Bligh. N. S. 147) and In f* 
Hull ^ Selhtf By. Co, {SU, & W. 827) said:— "To what extent that rule would be carried 
in this country, if there were existing certain means of identifying the original boands o> 
the property, by landmarks, by maps or by mine under the sea, or other means of i^ 
kind, has never been judicially determined." The report of the arguments of counsel m 
Moore shews that the case of Attorney -Qeneral v. OhamibeTS (4 De G. & J. 56 ; 5 Jar. N. d< 
745) was not at all cited before the Judicial Committee. 

« 7 H. & N. 151 ; 7 Jut. N. S. 684. 4 Su^a, 

8 4 0. P. D., 438. 
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bank of a non-tidal and non-navigable river, the riverward boundary of 
: iBcb land as it existed before the encroachment being clearly ascertain- 
able. So far as the point now under consideration is concerned, all the 
authorities are agreed that there is no difference between tidal and non- 
tidal or navigable and non-navigable rivers. Indeed Lord Hale himself 
; observes that there is no difference in this respect between the sea and its 
arms and other waters.^ The Court there was of opinion that the distinction 
relied upon by Lord Chelmsf%rd between the case where the old bound- 
laries are clear and defined, and the case where such boundaries are 
. obliterated or otherwise ittiascertainable, was inconsistent with the prin- 
^eIple on which the law of accretion is founded, and following the decision 
in In re Hull & SeUyy Ry, Co.^^ held that if land is gradually encroached 
upon ^y water, it ceases to belong to the former owner, even though 
mch land may be identified and its boundary ascertained. The law is 
&118 stated in the very learned and valuable judgment of Lindley, J. :^« 

^Gradual accretions of land from water belong to the owner of the 
land gradually added to : Bex v. YarborougJi^ and, conversely, land gradu- 
, aflj encroached upon by water, ceases to belong to the former owner : 
\h ft Hull & Selby By. Co.* The law on this subject is based upon 
the impossibility of identifying from day to day small additions to or 
btractions from land caused by the constant action of running water, 
he history of the law shews this to be the case. Our own law may be 
ced back through Blackstone,^ Hale,* Britton,^ Pleta,* and Bracton,* 
the Listitiites of Justinian,^^ from which Bracton evidently took his 
Exposition of the subject. Indeed, the general doctrine, and its applica- 
!tion to non-tidal and non-navigable rivers in cases where the old 
iKxmdaries are not ]fnown, was scarcely contested by the counsel for the 
defendant, and is well settled : see the authorities above cited. But it 
"Was contended that the doctrine does not apply to such rivers where the 
lonndaries are not lost : and passages in Britton,^^ in the Tear Books,^* 
^and in Hale, De lure Maris^^, were referred to in support of this view: 
ford V. Lacey^* was also relied upon in support of this distinction. Brit- 



^ Be lore Maris, p. 1, c. 1, Kargrave'a Law Tracts, 6. 

* 5 M, & W., 327. » Bk. ii. 0. 2. 
M B. & G. 91 ; 6 Bing. 163. 10 Inst. ii. 1. 20. 

* 5 M. & W. 327. 11 Supra, 

^ Vol. ii. c. 16, pp. 261, 262. 1« 22 Ass. p. 106, pi. 93. 

^ De lore Maris, cc. 1, 6. 1**^ Bk. i. o. 1, citing 22 Ass. pi. 93. 

7 Bk. ii 0. 2. 14 7 H. & N. 161. 

« Bk. ill c. 2, §§ 6, Ac. 
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ton lays down as a general rale that gradual encroachments of a river 
ennre to the benefit of the owner of the bed of the river : but he qoalifiM i 
this doctrine by adding^ ^ if certain boundaries are not found.' The same 
qualification is found in 22 Ass. pi. 93, which case is referred to in Hale, 
ubi supra. But, curiously enough, this qualification is omitted by CalliB 
in his statement of the same case: see Callis, p. 51, and on its bebg 
brought to the attention of the Court in In re HuU and SeUyy Ry. Co,f 
the Court declined to recognise it, and treated it as inconsistent with the 
principle on which the law of accretion rests. Lord Tenterden's obsena- 
tions in R^ y, Tarhorough^ are also in accordance with this vie^i and, 
although Lord Chelmsford in Attomey-Oeneral y. Chanibert^ doabtei 
whether when the old boundaries could be ascertained, the doctrine of 
accretion could be applied, he did not overrule the decision of In re^ fluff 
and Selhy Ry. Co,,^ which decided the point so far as encroachments bjr 
the sea are concerned. 

** Upon such a question as this I am wholly unable to see any diffe^ 
ence between tidal and non-tidal or navigable and non navigable rivers: 
and Lord Hale himself says there is no difEerence in this respect between 
the sea and its arms and other waters : De lure Maris, p. 6. The ques- 
tion does not depend on any doctrine peculiar to the royal prerogative, 
but on the more general reasons to which I have alluded above. In Fori 
v. Laceyy^ the ownership of the land in dispute was determined rather 
by the evidence of continuous acts of ownership since the bed of the 
river* had changed, than by reference to the doctrine of gradual accretion, 
and I do not regard that case as throwing any real light on the question 
I am considering."* 

Whether rule of alluvion applies to grants of land in the United States 
bounded by * sectional lines/ — Not altogether dissimilar to the point I 
have just noticed is the question propounded, and discussed with re- 
markable ability and thorough-going research, by Mr. Houck in his 
treatise on th$ Law of Navigable Eivers, where he maintains that in 
America grants of land bounded by ^sectional lines,' measured and 

1 5 M. & W. 327. 5 4 De G. A J. 69-71. » 7 H. & N. 161. 

8 8 B. & 0. 106. « 5 M. & W. 327. 

e The qualification via., ' and the old margin of the river or stream cannot be distinotly 
traced/ contained in draft sections 22 and 23 drawn by Mr. Monahan is inconsisteat with 
the role laid down in Foster ▼. Wright, 8u>pra, and is apparently based upon the obserratkm d 
Lord Chelmsford in Attdmey'Qeneral y. Charnhers, supra, Monahan'a Method of Law, 196, 
sections 22, 23. 
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Bold bj the acre should, Id all respects, be placed upon the same footing 
B8 the agri limitati of the Roman law, that they are limited towards the 
ri?er bj mathematical lines of survey run on the top of the bank and do 
not extend to the edge of the water ; that if, under the Boman law, 
owners of agri limitati are not entitled to accretion by alluvion, there is 
no reason why the grantees of such * fractional sections ' — ^by which 
term these grants are known in America — should be entitled to the same 
f right. " The right of allnvion,'* says the learned author, " is dependent 
" upon the contiguity of the estate to the water. The water cannot add 
anjthiog to property which it does not touch. If the lines bounding a 
j fractional section, therefore, mean anything, they limit the rights of the 
' purchaser ; and no alluvion can attach to such fractions because not 
lK)anded by the water, but by mathematical lines. The objection that 
xhe space between the lines and the river is small, and of no benefit to 
the Government, and that, therefore, it ought* to go to the grantee, is of 
no force. If the Government sells nine hundred and ninety-nine acres out 
of a thousand, the remaining one acre still remains the property of the 
j 6o?emment.''^ Bat this argument has not met with the approval of the 
Supreme Court of the United States, which in Railroad Co, v. Sctmrmeiry* 
followed subsequently in a long series of cases,^ has held that these 
mathematical lines or * meander lines', as they are called, are employed not 
fts boundaries of the ' fraction,' bat as a means of defining the sinaosities 
of the river banks and of ascertaining the quantity of land comprised in 
the fraction ; that in these cases the right of the grantee extends up to 
the edge of the water, and that therefore they are entitled to all accre- 
tions by alluvion. 

It seems to follaw as a corollary from the principle of accretion, that 
if a riparian proprietor sells a portion of his estate reserving to himself a 
strip along the whole length of the river frontage, such purchaser is not 
f entitled to any increment by alluvion, because his estate is not in contact 
^th the water.* 

Nature of right acquired in increments by allavion.— Accretions 
•^J lluvion acquire the legal character of the land to which they adhere. 
M *^e lord of a manor is entitled to land bordering on the sea or 
^ /er as part of his demesne, that is to say, as a freehold land 

ouck on Navigable Bivers, § 251. 
. WaU. 272, oitod in Goold on Waters §§ 76-78. 
Cited in Gould on Waters, § 76 (notes.) 
^ouck on Nayigable Biyers, .§ 257. 
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in his own occupation, the accretions annexed thereto will become 
liis absolutely ; if such land be a copyhold tenement, and its boundaryis 
not otherwise limited than by the sea or by the river, then the copyKolder j 
acquires the same copyhold interest in the accretion as he has in tbe:l 
adjoining tenement^ and the lord of the manor acquires a' bare freehold^ 
interest in it, subject to the right of the copyholder ^ and if such kndi 
is part of the waste of the manor, the right of the lord to the accretions! 
will be subject to the rights of the tenants for commonage, and in the] 
waste. ^ 

It is also an obvious deduction from the same principle tl\^t, if ai 
public highway extends across the shore to navigable water, it wouldj 
continue to be prolonged up to the edge of the water according as the! 
shore receded in consequence of accretions.* , \ 

It has been held in America that, if a city is the owner of a quay or 
river bank, it is entitled lik6 any private littoral or riparian owner, to 
alluvial increments annexed thereto; and similarly, if an embankment ii 
lawfully constructed by a city along the margin of waters which are the 
property of the state up to high-water mark, it becomes the artificial 
boundary of the adjoining private properties, and the city acquires a titl^l 
to accretions which are subsequently added.* ' 

Apportionment of aUuvion amongst competing frontagers.— Accretiooij 
by alluvion sometimes form in front of the lands of two or more littoral 
or riparian proprietors. In such cases a somewhat difficult problem some- 
times occurs as to what is the proper method of apportioning them amongst | 
such proprietors. The question does not appear to have arisen in England,*] 

1 Hall on the Seashore, (2iid ed.), 112-114 ; Morris' Hist, of the Foreshore, 78B-790 ; Phsar I 
on Bights of Water, 43 ; Hunt on Boundaries (3rd ed.}, 34. *" 

S Gonld on Waters, § 157. ' 

8 Ihid. 

4 Although the exact question has not yet arisen in England, yet the dedsion of th» 
Court of Appeal i* Grooh v. Corporation of Seaford (L. B. 6 Ch. App.) 651 indicates somewhat 
the rule which the Courts there would be inclined to adopt if such question arose before them* 
In that case the plaintiff claimed against the defendant Municipal Corporation, specific per- 
formance of an agreement to let out to him the flat part of the beach opposite to Ms field, W 
it was contended on his behalf that he was entitled to a lease of the whole of the beach com- 
prised between lines drawn in prolongation of the sides of his field, but the Court held ihs^ 
the boundaries of the piece of land agreed to be demised were lines drawn from the extx«* 
mities of the plaintiff's field perpendicular to the coast line. 

The method of apportionment of what are called the ' superfluous lands ' (such portionB 
of lands acquired by Bailway Companies under their statutory powers as are more than vbAtit 
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|!mt it has arisen in America, and has been very carefully discussed in 
luxneroas cases by the Courts in that country, chiefly- in connection 
|»ith the apportionment of flats-ground or the beach, that is, the shore 
bedween high and low-water mark, amongst the adjoining littoral pro- 
jjpietors in the states of Massachusetts and Maine.^ Alluvial formations 
libTiously stand on precisely the same footing as flats-ground, as regards 
Bie mode of their apportionment. The question resolves itself into a 
^blem of geometry in eacK case, depending for its solution mainly 
fipon two general considerations which must always be kept in view, 
•Miely, .to give to each proprietor a fair share of the land, and to 
pecure to him convenient access to the water from all parts of his land 
giving him a share of the new frontage in proportion to the extent of 
B old^rontage.* What the extent of the property of each frontager 
ck from the shore or bank is, whether it consists of a deep parcel or a 

strip, is wholly immaterial. It is also nianifest that the rule of 
l^portionment must be the same whether the accretion is gained from 
*efi€a, a tidal navigable river or a private stream* 

If the configuration of the shore or river bank approximates to a 
ight line, the problem is easy enough ; because then the apportionment 

be made by drawing straight lines from the terminals of the 

daries of the several riparian or littoral estates at right angles to the 

^ for the constrnction of their line and other works, and which, nnless sold by them 
a certain time, vest in and become the property of the owners of the adjoining lands, 
proportion to the extent of their lands respectively bordering on the same, nnder s. 127 
the Lands Glauses Consolidation Act, 1846) amongst the adjoining owners adopted in 
d may be regarded as the nearest approximation to what, according to the law of that 
tty, would be a fair modo of division of alluvial land amongst competing frontagers. 
^ Iq Moody T. Corbett, f5 B. & S. 859 j L. R. 1 Q. B. 510 ; see also Smith v. Smith, L. R. 
^ 282) the Court of Queen's Bench held that superfluous lands should be apportioned 
^ the owners of the adjoining lands, not according to the depth of their land or tho 
of the frontage of such land, but by drawing a straight line from the point where the 
ios of two adjoining owners meet to the nearest point on the fartlftst limit of such 
!*>pfirflnou8 land ; but on appeal the Exchequer Chamber was of opinion that where there are 
^eral adjoining properties in contact with the superfluous land, it should be divided among 
^ owners of such adjoining properties in proportion to the frontages of each, moaning by 
^^tftge what would be the length of the line of contact of each property, if such line was 
*^ft Btndght from the point of intersection of the boundaries on one side to the point of 
^teraection of the boundaries on the other. This is precisely the method of division of 
*^^^ioua foUowed in America. 

^ Angell on Watercourses (7th ed.), § 56. 
' Gould on Waters, § 163. 

21 



« 
162 ALLUVION A1ST> DILUVIOK : ENGLISH AND AMERICAN LAW. 

general coarse of the original bank or of the original high-water imA 
* of the shore. • 

Buty if the general coarse of the shore or rirer bank carres (i| 
bends, the problem assames a more difficalt aspect. The general rnle o^ 
apportionment which has been adopted in America in such cases is t( 
measure the whole extent of the old shore or riyer line to which tM 
accretion attaches ; then to divide the new shore or river line into eqnd 
parts corresponding in number to the feet 6r rods of which the old s)M 
or river line is found to consist bj such measurement; and after aliotiaa| 
to each proprietor as many of these parts as he owned feet or ro^s on tU 
old line, to draw lines from the original terminals of the boundaries 4 
each littoral or riparian property to the points of division on the new liirf 
If 9 for example, the shore or river line of two conterminous prgpertkl 
owned by A and B before the formation of alluvion, was 200 rods i 
length, A's share being 1^0 rods and B's 50, and the newly formed linei 
but 100 rods in length, then A would take 75 rods, and B 25 rods of tin 
line, and the division of the accretion would be made by drawing a lis 
from the extremity of the boundary line between the two properties t 
the point thus determined on the new line.^ The dividing lines wi 
diverge or converge and each proprietor will consequently have a great! 
or a less frontage on the new water line than he had on the old, accordiaj 
as the new shore or river line forms a convex or a concave curve agaiol 

the water.* [ 

This rule is to be modified under certain circumstances, nam^ 
where the shore or river line is elongated by deep indentations or sba^l 
projections, its length should be reduced by equitable and judicioi 
estimate, and the general available line ought to h^ taken before it is eo^ 
ployed in making the apportionment.^ 

The rule for the apportionment of accretions by alluvion is, as I ha^ 
said, practically the same as that which governs the apportionment a 
beach, flats-ground or flats ; and in America when flats lie in a cove or re- 

1 AflgeU on Wateroonrses (7th ed.), § 56; Gonld on Waters, § 163. This roleffltato 
from Denisart. See note A at the end of the lecture, p. 176, infra. 

S Gonld on Waters, § 168, in Jm. It is perhaps more correct to say, * aooording as ^ 
new shore or riyer line is greater or less than the old shore or river line in length,' fortn 
dividing lines will be equally divergent, whether the new shore or river line forms a oonrex <A 
a ooncave curve against the water, if only the length of such curves happen to be ff^^ 
than the length of the old shore or river line. 

t Angell on Watercourses (7th ed.) § 55^* Gould on Waters, § 164. 
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^8, the moath of wliich is wide enough, they are apportioned by drawing 
arallel lines from tUe extremities of the divisional lines of the littoral 
parties perpendicular to an imaginary base line run across the mouth 
the cove from headland to headland ; but where the mouth of the cove 
80 narrow that it is impossible to make the apportionment by draw 
g such parallel lines, the apportionment is made by drawing con- 
Tging lines from the extremities of the divisional lines of the littoral 
perties to points upon aif imaginary base line run as above, such 
ints being determined by giving to each proprietor a width upon the 
£6 line.proportional to the width of his shore line. If a cove or inlet 
80 irregular in outline and so traversed by crooked channels, that none 
the rales that have been stated are applicable, the only course is to ap* 
tio^ the flats in such manner as to give to each proprietor a fair and 
al proportion by as near an approximation to these rules as is 
cable.^ 

A rule somewhat different from any of those that I have already 
tioned, was adopted in the case of Thornlon v. Qrant^i^ in Bhode 
^sJand, where the question arose with reference to the extent of the water 
N>Dtage of two conterminous littoral proprietors, it being alleged that 
bd defendant was so constructing a wharf in front of his premises as to 
Qcroach upon the plaintifE's water frontage, although the wharf did not 
"5tully project beyond the divisional line prolonged to the edge of the 
"ater at low-water mark. Durfee, J., in delivering the opinion of the 
fcnrt, after referring to the above rules, said :— 

" In the case before us we are not called upon to partition alluvion 
flats, but to determine the extent of the plaintifE's water front. The 
inciple involved, however, is very much the- same in the one case as in 
e other; and we are therefore not insensible to the guidance to be de- 
ired from the decisions cited. But these decisions do not establish any 
e invariable rule, and it is quite evident that no one of the several rules 
l^hich they do suggest could be applied in all cases without sometimes 
irorking serious injustice. In the case at bar a solid rock projecting out 
to the main channel has preserved the shore of the plaintiffs from detri- 
tion at that point, but has allowed quite a deep inward curve beyond 
fii^t point, while the shore of the defendants, having no such protection, 
ia« conformed more to the course of the river. The consequence is, that 

• 

* Goald on Waters, § 164i ; Angell on WaterconrseB (7th ed.}, § 66. 

* 10 E. J. (477), 469, cited in Gould on Waters, § 165. 
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if we draw a front line from headland to headland, and then draw tiie 
' division line so as to give to each set of proprietors a length of fr« 
line proportionate to the length of their original shore, the division li 
will pass diagonally across what would ordinarily be regarded as t 
water front of the defendant's land. This is a result which does n< 
commend itself to us as either reasonable or just. We have decid 
upon another rule, which to us seems equitable, and which, for our p 
sent purposes, in the circumstances of this 6ase, leads to a pretty sati 
factory result. The rule is this : Draw a line along the main chaim 
in the direction of the general course of the current in front of. the 
estates, and from the line so drawn, and at right angles with it, draw 
line to meet the original division line on the shore. This rule is 
unlike the rule adopted in Oray v. Deluce.* It will give the plaintiffs 
large an extent of water front as we are disposed to allow them ; 
upon the front so defined we will grant them an injunction to prer 
the defendant from encroachments." 

n. Dereliction.— In the phraseology of English law the expression 
dereliction is generally used in modem times^, in preference to the term 
reliction used by the American lawyers^ (borrowed apparently from thi 
relictio of the Civil law), to denote a sudden and perceptible shrinking 
retreat of the sea, or of a river, and derelict land is used to deno 
land suddenly, and by evident marks and bounds, left uncovered by watCT. 

Ownership of lands abandoned by the sea or a tidal na 
river. — Lord Hale says:— "Now as touching the accession of land 
recessum maris, or a sudden retreat of the sea, such there have been i 
many ages &c. 

" This accession of land, in this eminent and sijdden manner by tb^j 
recess of the sea, doth not come under the former title of alluvio, or 
increase per projectionem ; and therefore, if an information of intrusion 
laid for so much land relict per mare, it is no good defence against the kinj 
to make title ^er consuetudinem patriae to the marettum, or sabulonem 
per mare projectum ; for it is an acquest of another nature &c. 

" And yet the true reason of it is, because the soil under the , Titer 
must needs be of the same propriety as it is when it is coverf ' witb 

1 6 Gush. 9. 

8 " Beliction " is used by Lord Hale and Mr. SolinUes. 
8 Angell on WatercourBcs (7th ed.), § 57. 

4 Hall on the Seashore (2nd ed.), 115, 129; Morris' Hist, of the Foreshore, 791 80S; ! 
AngoU on WatercouTBOs (7th ed,), § 67 ; Hunt on Boundaries (3rd ed.j, 30. 1 
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water. If the soil of the sea, while it is covered with water, be the 
king's, it cannot become the subject's because the water hath leff 

Then after citing some authorities, he continues :— 

'* But a subject may possess a navigable river, or creek or arm of tbe 
fea ; because these may lie within the extent of his possession and 
acqaest. 

^^The consequence of tMs is ; that the soil relinquished by such arms 
of the sea, ports or creeks ; nay, though they should be wholly dried or 
flopped^ up ; yet such soil would belong to the owner or proprietor of that 
arm of the sea, or river, or creek : for here is not any new acquest by 
tte reUction ; but the soil covered with water was the subject's before, 
iod ^}so the water itself that covered it ; and it is so now that it is dried 
Ip, or hath relinquished his channel or part of it."* 

Prom this it is clear that in the case of dereliction, the ownership of 
the derelict land follows the ownership of the bed while it was covered 
irith water. Accordingly, if the derelict land is a portion of the bed of 
fle sea or of a tidal navigable river, in England it primd; facie belongs 
io the Crown ;^ but if a districtus maris or a portion of the bed of a tidal 
Ba?igable river within certain boundaries belongs to a subject, whether 
^der a charter, or grant, or by preacription, it continues to be his 
property if the water retires from it suddenly.* 

This is also the rule in those states in America which have adopted 
ithe Common law distinction between tidal and non-tidal rivers. But in 
•hose states where the ownership of the bed of a river is determined by 
its navigability or non-navigability in fact, derelict land forming part of 
fHie bed of a navigable river prim& facie belongs to the state, and where 
'it is a part of the bed of a non-navigable stream, it belongs to the adja- 
cent riparian owner.^ The ownership of land relicted by the sea is of 
•eoorse the same in all the states. 

1 Halo, de Inre Maris, p. 1. c. 6 ; Hargrare's Lanr Tracts, 30, 81 ; Morris' Hist, of the 
Foreshore, S97-899. 

' Hale, de lore Maris, p. 1. o. 6 ; Hargrave's Law Tracts, 32 ; Morris' Hist, of the Fore- 
Bhor©,S99. Cf. IWd. 881. 

^ Hale, de lure Maris, p. 1. o. 4; Hargrave's Law Tracts, 14 ; Hale, de lore Maris, p. 1. 
«• 6 ; Hargrave's Law Tracts, 80, 81 ; Schnltes on Aquatic Bights, 121 ; Wooliych on Waters, 
(2nd ed.), 46. 

* Hunt on Bonndarios (8rd ed.), 34. ' See Hall's remarks in his Essay on the Seashore 
Wnd ed.), 142, 143. ^ Gould on Waters, § 158. 
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Effect of inundation on the ownership of lands.— For similar reasonB, 
If the sea, or a tidal navigable river owned by the Crown suddenly oves- 
flows the lands of private individuals, and landmarks, maps, mines under 
the sea, or even the evidence of witnesses, afford certain means of 
identifying such lands, they remain the property of the former owners 
as well during submergence as afterwards ; and the right of the CrowQ 
does not attach thereto when the sea or the river retires and leaves them 
dry, although the overflow may have continued for such length of time 
as not only to deface all marks or signs of the lands, but also to render 
them completely a part of the sea or of the river .^ 

In America, the rule is precisely the same.^ 

^' If a subject," says Lord Hale, '^hath land adjoining the sea, and 
the violenoe of the sea swallow it up, but so that yet there be reasonable 
marks to continue the notice of it ; or though the marks be defaced;' jet 
if by situation and extent df quantity, and bounding upon the firm landti 
the same can be known, though the sea leave this land again, or it be bf 
art or industry regained, the subject doth not lose his propriety : and 
accordingly it was held by Cooke and Foster, M. 7 Jac. C. B. though the 
inundation continue forty years," 

^* If the marks remain or continue, or extent can reasonably be oer* 
tain, the case is clear.— Vide Djt 826.-22 Ass. 93."» 

The same view is thus expressed by him in another passage in 
same treatise :— 

" It is true, here were the old bounds or marks continuing, w., i 
Hedgewood. But suppose the inundation of the sea deface the mar 
and boundaries, yet if the certain extent or contents from the land n 
overflown can be evidenced, though the bounds be defaced, yet it shall 
returned to the owner, according to those quantities and extents that i 
formerly had. Only if any man be at the charge of inning of it, i 
seems by a decree of Sewers he may hold it till he be reimbursed hit 
charges, as w&s done in the case of Bumell before alledged. But if it be 

^ Hale, deloie Maris, p. 1. o. 4 ; Hargrave's Law Tracts, 15 ; Blaok. Comm. 262 ; VioBi'* 
Abr. Prerogf. B. a 2 ; Comyns* Dig. Prerog. D. 62 ; Sohultes on Aquatic Rights, 122, (Schnlta* 
observes that, according to Herodotus, this was the law among the Egyptians too) ; Hall ca 
the Seashore (2nd ed.)} 129-130 ; Hunt on Boundaries (3rd ed.), 35 ; Coulson & Forbes* Law of 
Waters, 23, 62. 

• Gould on Waters, § 158. 

• Hale, de lure Maris, p. 1. o. 4 ; Hargrave's ia,w Tracts, 15 ; Morris' Hist, of the Fore- 
shore, 381. 
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freely left again by the reflux and recess of the sea, the owner may have 
IHb land as before, if he can make it out where and what it was ; for he 
eannot lose his propriety of the soil, though it be for a time become part 
of the sea, and within the admiral's jurisdiction while it so continues."^ 

Callis puts this case — " The sea overflows a field where divers men's 
grounds lie promiscuously, and there continueth so long, that the same is 
accounted parcel of the sea ; and then after many years the sea goes 
[back and leaves the same,*but the grounds are so defaced as the bounds 
f thereof be clean extinct, and grown out of knowledge, it may be that 
the kii^ shall have those grounds ; yet in histories I find that Nilus 
efery year so overflows the grounds adjoining, that their bounds are 
defaced thereby, yet they are able to set them out by the art of geo- 
inetrjt."* 

Effect of sudden change of the bed of a river on ownership of lands 
iwrly occupied. — If a river, whether tidal or non-tidal, navigable or nbn- 
lATigable, instead of shifting its natural channel laterally by the gradual 
ADd insensible erosion of any of its shores or banks, suddenly forsakes it 
•together, and by the incursion of its waters forms an entirely new bed, 
in the lands of a private individual, the right to the soil of the new bed 
lemains in him as before, and he acquires an exclusive right of fishery 
bthe new channel, subject, though it may be, in some cases, to the right 
navigation on the part of the public.^ 

The point was raised in the case of the Mayor of Carlisle v. (JraAam,* 
hich was an action for trespass to plaintiff's several fishery in the navi- 
gable tidal river Eden, such fishery having been derived under a grant 
horn the Crown. It appeared that about the year 1693 the river bec^an 
10 leave its former b^ where plaintifiE's fishery was situate, and to flow 
^wn a channel which was formerly a ditch on the land of the Earl of 
lionsdale, under whom defendants claimed. The plaintiflfs claimed to 
iave the several fishery in the new channel, but the Court held, that the 
light of the Crown to grant a several fishery in a tidal river depends on its 
proprietorship of the bed, and that the bed in this case remained, as 
tefc^e, the property of the former owner. Kelly, C. B., delivering the 

lale, de lore Maris, p. 1. c. 4 ; Horgrave's Law Tracts, 16 ; Morris' Hist, of the Fore- 
■hor ^. 

allis on Sewers, 61. 

shnltes on Aqnatio Bights, 122 ; Woolrych on Waters (2nd ed.), 47 ; Gonld on Waters 
§ 15 , Miller v. LiUUy L. B. 2 Ir. 804 ; Mayor of Carlisle y. Graham, L. B., 4 £jc. 361. 
. B. 4 Ex. 361 
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judgment of the Court, said : — " All the authorities ancient and modem 
are uniform to the efiBect that, if by the irruption of the waters of a tid«I 
river, an entirely new channel is formed in the land of a subject, althongh 
the rights of the Crown and of the public may come into existence, and 
be exercised in what has thus become a portion of a tidal river, the right 
to the soil remains in the owner, so that if at any time thereafter the 
waters should recede and the river again change its course, leaving the 
new channel dry, the soil becomes again the exclusive property of the 
owner free from all rights whatsoever in the Crown or in the pubUc"^ 

Custom as to medium filum of Severn being the common bannduy 
between opposite littoral manors —A custom, apparently founded upon 
the principle which we have just now considered, is recorded by Lord Hale 
in his De lure Maris,* according to which the filum aquae or the qjiddle 
thread of the river Severn, a tidal navigable river, forms in that portion of 
its course which lies between Gloucester and Bristol, the common though 
fluctuating boundary between the manors on either side, according as the! 
river shifts its channel from time to time. It is important to bear thit 
instance in mind, as being the English counterpart of a custom more 
generally prevalent in India, chiefly on the banks of rivers in the Punjab, 

In England, derelict land cannot , as a general rule, be claimed bj ft 
subject or the lord of a manor by custom ;^ but it may be claimed under 
a grant from the Crown or by prescription ; and if a creek, arm of the 
sea or other districtus maris has been acquired by such grant or by pre- 
scription, the land derelicted within the known boundaries of such dis-j 
trictus maris belongs to the owner of the districtus maris, provided, 
however, in the case where the title is claimed by prescription, it i» 
shewn that the prescription extends to a right of property in the soil, and 
not merely to an incorporeal franchise.* 

Border instances between alluvion and dereliction — On the border- 
land between alluvion and dereliction, a question of some nicety, andi 
sometimes of practical difficulty too, may arise where, for instance, the 

1 Cf. Hale, de lore Maris, in Hargrave's Law Tracts, 5, 6, 13, 16, 37, Bsg. y. Betts, 16 Q> 
B. 1022. 

* Hale, de lore Maris, p. 1. co. 1, 6, 6 ; Hargrave's Law Tracts, 6, 16, 34 ; see also Lord 
Hale's First Treatise, printed in Morris' Hist, of the Foreshore, 358-354. 

3 1 Keb. 301. For an instance of a local custom entitling lords of manors to derelioi 
lands, cf. Attorney -Qenerdl v. TurneTf 2 Mod. 105^. ^ 

4 6 BacoD's Abr. t. Prerog. 400 $ Hale, de lure Maris, co. 4, 6 ; Hant on Boundaries, (3rd 

ed.}, 34. 

« 
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sea gradually heaps ap a bar to - itself across a marshy arm or inlet of 

• 

tiie sea^ the commtmication between the sea and the inlet gradually 
decreasing until at last the entrance is quite blocked up, and the inlet 
becomes a lake or pond^ which afterwards by evaporation and drainage, 
natural or artificial, becomes dry land ; or where, for instance, a navi- 
gable river suddenly shifts its main channel leaving on a portion of 
its old bed an arm or branch of its own, more or less stagnant, and 
tseparated from the main channel by a long stretch of sandbank, and 
such branch or arm gradually becomes closed at both ends until it be- 
comes « lake, which at last silts up in the same way as it does in the 
tase of an arm or inlet of the sea. Does such an ' acquest ' belong to 
the Crown or to the owner of the adjacent land P Is it to be regarded as 
derelict land or as an alluvial accretion P 

There can be no doubt that so long as the communication between 

; fte arm or inlet and the sea or the main channel of the river is not 
idnally shut out, the soil of such arm or inlet continues to be part of 

f tb public domain, and as such belongs to the Grown. It is equally 
clear that the owner of the adjacent land becomes entitled iure alluvionis 

[ at least to so much of the uncovered or dry soil as is gradually added 
thereto by the slow and insensible decrease of the water of the arm or 
inlet, between the time that the closure of Its communication with the 
sea or the main channel of the river first commences until such commu- 
nieation finally ceases. At this period of final exclusion of the sea or 
of the river what was an arm or inlet before, becomes transformed into 
a lake or pond. Such period, therefore, must be regarded as the punctum 
temporis with reference to which the right of the Crown or of the adjacent 
owner to the ' acquest ' must be determined. If the formation of the bed 
of the arm or inlet be such, that as its communication with the sea or the 
main channel of the river gradually diminishes, the bed of such arm or 
inlet also gradually silts up, and that to such an extent that at the moment 
when the communication finally ceases, the whole bed is uncovered or 
becomes dry, it ought to be deemed an accretion annexed to the adjacent 
soil by aSianon and therefore belonging to the owner of it. But if^ on the 
other hand, the formation of the bed of the arm or inlet be such, that 
at the time when its communication with the sea or the main channel 
of the river finally stops, such arm or inlet becomes a lake or pond ; then, 
as the right to the lake or pond at the time of such final cessation of 
communication must vest in somebody, and as such lake or pond cannot 
22 
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be regarded as an accretion by alluyion to the adjacent soil, it mnit 
vest in the Crown. The right of the Crown to such lake or pond mvj 
also be supported on the ground that the final ezolasioq of the sea or the 
river and the consequent transformation of the arm or inlet into a lake 
or pond was not a gradual but a sudden event. 

Such peculiar cases, however, as these, must depend upon circum- 
stances disclosed in the evidence, the general criterion for determining 
the ownership of the ^ acquest ' in each caife being, whether the fluvial 
change which caused it was gradual and insensible or sudden and maid* 
fest. ^ 

in. Islands.— Ownership of islands.— An island rising up in the 
sea or in a tidal navigable river, primfi, facie belongs by Common law 
to the Crown,^ and in America, to the respective states, which^have 
adopted the rule of the Common law viith respect to the ownerslii^ 
of the bed of such river. T^e same rule is equally applicable to an island 
rising in a non-tidal but navigable river, in those states in America when 
the bed of such river belongs to the state.* In shorty the ownership of 
islands thrown up in the sea or in a river depends on the ownership 
of the soil on which they rest^, and is governed by the same rule at 
that which regulates acquisitions by dereliction. An island is generally 
formed either by the recession or sinking of the water or by the accu* 
mulation or agglomeration of sand and earth on the bed, which be* 
comes in process of time solid land environed with water. In either 
case the island is part of the soil of the bed of the sea or river, and its 
proprietorship must therefore necessarily follow the proprietorship of : 
the bed. There is a third mode in which an island may be formed, 
namely, when an arm of the sea divides itself and encompasses the land of 
a private owner ; in such case, the ownership of the land, though now 
transformed into an island, remains in him as before.^ 

It follows from the reason I have just indicated that, where a di»- 

I Bracton, lib. ii o, 2. § 2 ; Fleta, lib. iii. c. 2. § 9 ; Hale, de Inre Maria, p. 1. cc 5, 6 ; 
Hargrave*B Law Tracts, 17, 36 ; Callis on Sewers, 45, 47; Sohultes on Aqnatio Eights "7; 
HaU on the Seashore (2nd ed.)* 140-142; Phear on Bights of Water, 11, 44; Jerwr^ on 
Seashore, 189 ; Woolrych on Waters (2nd ed.) 36, 87. 

S Angell on Tide Waters, 267; Honck on Navigable Rivers, § 264-269 ; Gould on W. cSt 

§ 166. 

* Monahan*s Method of Law, 197, sec. 25. 

4 Hale, de Inre Maris, p. 1. c. 6 ; Hargrare's liaw Tracts, 37 ; Sohultes on Aquatic Bi m, 
120 ; Woolryoh on Waters (2nd ed.), 37. j 

/I 
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trictos maris, or a portion of the bed of a tidal navigable river belongs 
tcF a subject; either by charter or prescription, an island which risesT 

• within the known inetes and bounds of such private property will also 
beloDg to him. 

Lord Hale thus lays down the law with regard to islands in the De 
lure Maris : — 

*^ As toucliing islands arising in the sea, or in the arms or creeks or 

• bavens thereof, the same *rule holds, which is before observed touching 
Acqaests by the reliction or recess of the sea, or such arms or creeks 
thereof^ Qf common right and primd, facie, it is true, they belong to the 
Crown, but where the interest of such districtus maris, or. arm of the sea 

:© ereek or haven, doth in point of propriety belong to a subject, either 
fcy cliarter or prescription, the islands that happen within the precincts 
rt such private propriety of a subject, will belong to the subject accord- 
% to the limits and extents of such propriety. And therefore if the 
'^ert side of such an arm of the sea belong to a manor of the west side, 

f tBd an island happen to arise on the west side of the filum aquae environ- 
«i with the water, the propriety of such island will entirely belong to the 
hti of that manor of the west side; and if the east side of such an arm 
of the sea belong to a manor of the east side usque filum aquae, and an 
island happen between the east side of the river and the filum aquae, it 
irill belong to the lord on the east side ; and if the filum aquae divide 
i^Uy and one part take the east and the other the west, and leave an 
Kland in the middle between both the fila, the one half will belong to the 
one lord, and the other to the other. But this is to be understood of 
islands that are newly made ; for if a part of an arm of the sea by a 
fiew recess from his ^ncient channel encompass the land of another man, 
™ propriety continues unaltered. And with these diversities agrees the 
kw at this day, and firacton, lib. 2. cap. 2. and the very texts of the 
ciril law. For the propriety of such a new accrued island follows the 
propriety of the soil, before it came to be produced."^ ^ 

IV. Avulsion. — Where the impetuosity of a river dissevers a pdrtion 
^ the land of a private individual and transports it to the land of 
Jtoother, it remains the property of the former owner, unless he abstains 
irom taking possession of it for so long that it cements and coalesces 

^ Hale, de Inre Maris, p. 1. o. 6 ; Margrave's Law Tracts, 86, 37 ; Morris* Hist, of the 
'oroehoi©, 406. Cf. Hale, de lure Marift, p. 1. o. 4 ; Hargrave's Law Tracts, 17 j Morris 
^>»t. of the Foreshore, 883. 
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with the land of the other person. This is called title bj aynlsioD, 
species of acquisition dealt with by Bracton, Meta, Blackstone, and othir 
subsequent text writers, but never judicially discussed, probably be<Min86 
no case of the kind has ever arisen. * 

B. Incrementa Fluvialia. 

I. Alluvion.— The principles which govern the ownership of accre- 
tions gained by alluvion from private streams, and the modes of their 
application to varying circumstances, are obviously the same as those 
which I have already discussed in my observations concerning the seft 
and public navigable rivers.* 

n. Dereliction.—Ownership of derelict beds.— Land left dry by the 
sudden dereliction of a portion of the bed of a private river or streaoi 
belongs to the owners of the adjacent soil and not to the Crown, b^canse" 
the ownership of such bed was in the adjacent riparian ovmers wlill 
it was covered with watet. . Where the whole bed of such private rira 
or stream dries up by sudden dereliction, then, inasmuch as the bed oi 
such river or stream, as explained in a previous lecture,^ belongs to the: 
riparian proprietor on each side up to the middle thread of the stream, 
such derelict land is divided between them equally ; and where there are 
several riparian proprietors on each side of the stream, the derelict land on 
each side of the middle thread is divided amongst the riparian proprietors 
on that side only, according to the extent of their respective riparian fronts 
ages, the middle thread in each case being the middle line between the 
banks of the river or stream when the water is in its natural and ordinarf 
stage, without regard to the channel or deepest part of the stream.^ 

Effect of sudden or gradual change of the bed of a stream on fh9' 
position of the boundary line between contermisous pt'oprietors.— For 
similar reasons, land suddenly overflowed by the wa^ars of a private rirer 
or stream remains after subsidence or recession of the waters, as it did bo-' 
fore, the property of its former owner, and the original medium filura con- 
tinues to mark the common boundary between opposite riparian estates*^ 

1 Braoton. lib. ii. o. 2. § 1 ; Fleta, lib. iiL 2. o. 2. § 6 ; Sohnltes on Aqnaiio HiglitB 116; 
Honok on Navigable Hiyen, § 270 ; 2 Black. Com. 2G2 ; Angell on Wateroonrses {7ib, ed.), 
§ 67 ; Woolrycb on Waters (2nd ed.), 36, 47. 

* Of. Angell on Watercourses (7th ed,}, § 53. 

5 Supra, 92. 

4 Sohnltes on Aqnatic Bights, 121 ; Angell on Wateroonrses (7th ed.), §§ 67, 58. 

6 Sohnltes on Aqnatic Bights, 122 ; Hnnt on Sonndaries (3rd ed.), 37 ; Ford r. £a^> 
7 H. A N. 161 5 7 Jnr. N. 8. 684. 
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I 

If a piJTate river or stream slowly and imperceptibly changes its 
coirse, the medium iilum of the new channel becomes the boundary line 
betw^n opposite riparian properties ; but if the change is sudden and 
manifest, as for instance, when it arises from a freshet, the original 
medium fllnm continues to mark the boundary between them.^ 

HL l8lands.^The right to the ownership of islands formed in a 
pirate river or stream depends, as in the case of land left dry by sudden 
lereliciion, upon the ownersMp of the bed' ; consequently, the ownership 
i)i an island varies according to the situation pi it with reference to the 
middle thread of the river or stream. If it lies wholly on one side of the 
iddle thread, it belongs exclusively to the riparian proprietor on that 
de ; if it rises exactly in the middle of the river or stream, it is divided 
een opposite riparian proprietors by the middle thread ; but if it 
forms that it lies nearer to one side of the river or stream than to 
other, the apportionment amongst opposite riparian proprietors is 
made by the middle thread, with the result, however, that a greater 
portion of the island is g^ven to the nearer riparian proprietor than to 
ibe riparian proprietor on the opposite side. If the island lies in front 
I the lands of several riparian proprietors on each side, the division is 
6 according to the extent of their respective riparian frontages.^ 
These rules, therefore, are substantially the same as those which 
le been laid down by the Eoman Civil law on this topic, and which we 
ve already discussed in the last lecture.^ 

The rtdes on this subject, however, are more definitely laid down in 
6 code of Louisiana. They are as follows : — ^^ Islands and sand-bars, 
hich are formed in streams not navigable, belong to the riparian 
roprietors and are divided among them according to the rules prescribed 
the following articles : If the island be formed in the middle of 
the stream, it belongs to the riparian proprietors whose lands are situated 
opposite the island. If they wish to divide it, it must be divided by a 
line supposed to be drawn along the middle of the river, ^he riparian 

1 Hale, de lore Maxis, p. 1. o. 1 ; Hargrave's Law Tracts, 5, 6 ; Ford y. Lacey, 7 H. ft N. 
161; 7 Jut. N. S. 684; Foster y. Wrighty 4 C. P. D. 488 j Gtonld on Waters, § 159 ; Hunt on 
Bonndaries (8rd ed.), 87 ; Angell on Waterconrses, (7th ed.), § 58 ; Monahan's Method of Law, 
Mf iCB. 24, 25, (the second part of the section is opposed to FosUr y. Wright). 
f onahan's Method of Law, 197, sec. 26. 
' LBgell on Waterooorses (7th ed.), § 44 ; Gould on Waters, § 166 ; Hunt on Bonndaries, 
(3rd i.),29. • 

'^upra, 128, 126. 
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proprietors then severally take the portion of the island which is opposite 
*their land, in proportion to the front they respectively have on Hie 
stream, opposite the island. If, on the contrary, the island lie ob 
one of the sides of the line thus supposed to be drawn, it belongs to thif 
riparian proprietors on the side on which the island is, and must be 
divided among them, in proportion to the front they respectively have on 
the stream, opposite the island."^ 

Mode of division of a second island foimbd between the lint and M 
opposite mainland. — An interesting question sometimes occurs where, afte^ 
the formation of an island, a second island appears between the ^rst and 
the opposite mainland ; or where the extent of the right of fishery d 
opposite riparian proprietors, which in a private river generally does, am 
in a public navigable river may by special local usage, extend up«to tl 
middle thread, has to be determined after the formation of an island. 

The latter point arose m Earl of Zetland v. Ths Olover Incorporation 
Perth^ with regard to the extent of the right of fishing in the ri 
Tay in Scotland, in which, although it was a public navigable river, t 
right of fishing belonged by special local usage to the riparian pr(H' 
prietors usque medium filum. There a drifting island had sprung up \ 
the channel so as to impede or embarrass the exercise of the right of fish 
ing by the Earl of Zetland, one of the riparian proprietors ; and it wi 
contended on his behalf that, as it was nearer his side of the river, hi 
right of fishery extended up to the middle thread of that branch of t! 
river, which lay between the further side of the island and the opposi 
mainland. But the House of Lords held that the island was to 
reckoned as part of the bed of the river and that the middle thread wi 
the middle line between the original banks. Lord 'JVestbury said that, i 
the island had become annexed to the bank so as to form a permaneai 
accretion, there would have been a new medium filum. 

The former point arose in Massachusetts in America, in Trus^ 
of Hopkins Academy v. HHckinson^ where Chief Justice Shaw laid dows 
that the filum aquae, which should determine the ownership of the 
second island rising in a private stream, is not the original middle thread 
but the new middle thread of the channel between the first island aad 
the river bank on the side on which the second island rises. He thai 
discussed the point in his judgment :— 

* Angell on Watercourses, (7th ed.), § 46. * a L. R. 2 H. L. So. 70. 

8 9 Gush. 644, 647-660, cited in AngeU on WateroourseB, (7th ed.), § 48 ». C/. Goald cs ' 

Waters § 166. * I 
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'^Aflsnmmg the thread of the stream as it was immediatelj before 
inch land made its appearaoce, this rule assigns the whole island, or bare* 
^uod formed in the bed of the river, if it be wholly on one side of the 
thread of the river, to the owner on that side ; but if it be so situated 
thai it is partly on one side and partly on the other of the thread of 
tte river, it shall be divided by such line, — i^e., that line which was 
Ihe thread of the river immediately before the rise of the island, — and 
)kdd in severalty by the adjacent proprietors. But that line nust thence- 
lor& cease to be the thread of the river, or filum aquae, because the 
^ace it occupied has ceased to be covered with water. But, by- the fact 
ftn island ^being formed in the middle of the river, two streams are 
ssarily formed by the original river, dividing it into two branches, 
iqjbmd itself, having become solid land, forms itself a bank of the 
w stream on the one side, and the old bank on the main shore forms 
other. And the same rale applies on tiie other side of the island, 
must, then, be a fiium aquae to each of these streams, whilst the 
filum aquae is obliterated to the extent to which land has taken the 
fhce of water. But this island, having all the characteristics of land, 
J soon be divided and subdivided, by conveyances and descents, and all 
e modes of transmission of property known to the law, and thus he- 
me the property of different owners. Now suppose another island 
*rmed in one of these branches, between the first island and the original 
am shore. It seems to us that it must be divided upon the same prin- 
iple as the first ; but, in doing it, it will be necessary to assume as the 
Qoa aquae the middle line between the first island and the original 
iver bank on that side. If this is a correct view of the practical conse- 
ences flowing from the adoption of the principle stated, — and it appears 
us that it is, — an obvious difficulty presents itself, in making that line 
fixed standard for the demarcation of the boundaries of real estates 
tween conterminous proprietors, which is itself fluctuating and change- 
'I>l6. Perhaps a satisfactory answer to this may be found iff the sugges- 
tion, that the rule is eqtlitable, and as certain as the proverbially reliable 
tiature of the subject-matter will admit ; and, in adapting it to the 
^arjing circumstances of different cases, a steady regard must be had to 
^e great principle of equity, — ^that of equality. This changing of the 
filum aquae seems not to be distinctly treated in any case ; but it seems 
that it must necessarily occur if many cases. In addition to those 
already mentioned, suppose a river, by slow accretions or washing away. 
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widens or narrows on both sides as it may, but unequally, the filum aquae 
*must change its actual line. Supposing an island dividing a river for; 
some distance shall be wholly washed away, the filam aquae must shifi^ 
and pass along a line which was formerly solid land.'* 



Note A (referred to in noUt 1 onp. 162.) 

f ' • I 

n faat, 1^ mesTirer tonte V^tendae de Tanoien rivage et compter combten diaqne riTecait 

y poBsede de perofaes, de toises, oa de pieds de face. On doit compter par perches, toiaei oC 
pieds, velon qae oela est neoessaire, poor eviter les fractions dans la mesore de chaqtf 
terreia en partionlier. i 

2* On additione ces diff^entes quantit^s de toises, par ezemple, qne I'on a tronT^es ptf 
Top^ation pr^c^dente ; et en supposant qne le total se monte k denz cens toises, on diTise ei{ 
deux cens parties ^ales le nonveaa riyage de la riviere, et Von destine h chaqne co-pa^tageaaft 
antant de portions de cette demiere rive qn'il possede de toises snr I'ancienne. < 

Alors, pour f aire le partage^ il ne reste plus que de tirer des lignes, qni partent dai 
anoiennes limites des heritages, et abontissent anx points, qni, d'apr^s ce qne Ton vient doj 
dire doivent servir de homes anx diff^rens domaines snr le bord de la riviere. 

Les lignes tirdes ainsi, dn rivage anden an rivage nonvean, seront tantdt paralleles, tanttt 
divergentes, tantdt oonvergentes, selon qne la rive actnelle de la riviere aura nne ^tendot 
pareille k celle de Fanoien rivage, on moindre, on pins grande. II est facile de conoevoir comr 
ment le conrs d'nne riviere pent s'allonger on se racconrdr en changeant de direction.^ 
Collection de D^sions Nonvelles par M. Denisart, tit. Atterissement. 



In the Draft Civil Code of New York the mle of allnvion (including dsreliction) is this 
stated : — 

I 

§. 448. Where, from natural causes, land forms by imperceptible degrees upon tha^ 
bank of a river or stream, navigable or not navigable, either by accumulation of materisl, or 
by the recession of the stream, such land belongs to the owner of the bank, subject to uf i 
existing right of way over the bank. t 

N. B. — If the formation is sudden, it belongs to the state. 

The rules contained in this Draft Code (§§ 444—448) with regard to the ownerslup of ' 
islands formed in navigable rivers and non-navigable streams, of islands formed hf tkei 
dipsion of streaisi^s, and of abandoned river-beds, as well as the mle relating to avulsion an 
cunilar to those laid down by the Code Napolean. 



LECTURE VII. 
ALLUVION AND BlhJJYlOHH.—iGoniinned). 

(Anglo- Indian Law). 

I 

Theearljr Hindn law ooncemiDg aTlavion — Text of Vrihaapati — Opinion sabmitted by the 
Hindu law officers to the Calcatta Sndder Dewannj Adawlut in 1814 — Opinion of 
Mr. J. H. Harrington— Reported decisions prior to 1825 — Enameration of topics — I. Alln- 
fion— 4ncrementnm latens— Effect of the nse of the expression * gradual accession/ in 
Begolation XI of 1825, and of the omission therefrom of the expression ' imperceptible ' 
—Rule of allnvion, in what cases applicable ? — Precise nature of the rule of alluvion — 
Qnalification upon that rule — What evidence insufficient to prove ' gradual accession' — 
The height which an alluvial formation must attain before it can form the subject of 
private right — Accretions resulting from artificial cai}ses — Alluvion in beels or lakes — 
Apportionment of alluvial formations amongst competing frontagers — Provisions of the 
hdian Alluvion Bills of 1879 and 1881 respEwtively — Objections to which those provisions 
ire open — Who are entitled to accretions by alluvion— Nature of interest acquirable in 
them— II. Dereliction — Real nature of dereliction — Gradual dereliction correlative to 
alluvion — Sudden dereliction of a portion of the bed of the sea or of a navigable 
river — Sudden dereliction of the bed of a non-navigable stream — Whether abandoned 
bed must be * usable * before private right can accrue to it — Apportionment of aban- 
doned river-bed — III. Islands — Ownership of islands formed by an arm of a river encir- 
cling a portion of the mainland— Provisions of Reg. XI of 1825 thereupon — Ownership 
of other kinds of islands— Provisions of Reg. XI of 1825 with respect thereto — * Fordable 
channel,' what — Origin of the doctrine of a fordable channel — Requisites of a strict 
definition of a fordable channel — Point of time to which the fordability or otherwise of 
the channel ought to refer — Examination of cases bearing upon this topic — Wise v. Ami- 
nmntMo— Act IV of 1868 (B. C.)— Provisions of the Alluvion Bills of 1879 and 1881 
respectively with regard to a * fordable channel ' — Meaning of the expression * shall be at 
the disposal of Government * in cl. 3, sec. 4 of Reg. XI of 1825 — Ownership of accretions 
annexed to an island separated from the mainland by a fordable channel — Ownership of 
such accretions when they extend in front of the lands of several riparian proprietors — 
Ownership of sandbanks or churs thrown up in * small and shallow ' rivers — Ownership of 
the dried-up beds of such rivers— IV. Avulsion— Provisions of Reg«*XI of 1825 fti 
respect thereof. 

shall now proceed to deal with the law of India with regard to 
alla^ >on and diluvion. 

irly Hindu law concerning allnvion.— Whatever the degree of 

list ncal interest which might attach to them, the provisions of the 

earl Hindn law concerning this, topic are evidently so meagre, va<Tue 

and Tchaic that they do not deserve anything beyond a cursory notice. 

23 
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A text of Yrihaspati alone, quoted in some of the commentaries^ on 
* Hindu law, though not to be found, in the extant treatise with which his 
name is associated, is generally cited as embodying the whole law apon 
the subject. It runs thus :— 

^^ If a large river or a king taking land from one village gives it to 
another, how is the adjudication to be madeP 

Land yielded by a river or given by the king is acquired by him os 
whom it is bestowed. If this be not adiiiitted, then men cannot maU 
any acquisition through royal favour or acts of God. Buin, prosperity and 
even human life are dependent on acts of God and royal pleasure^ Ther* 
fore, what is done by them shall not be disturbed. 

Where a river forms the boundary between two villages, it gives (a 
takes away land according to the good or bad luck of persons. ^Wbei 
there is diluvion of the bank on one side of a river, and deposit d| 
soil on the other, then his^ possession of it^ shall not be disturbed.* 

If a field, with a growing crop on it, is overrun by a river, aoj 
dissevered (from the bank) by the force of its current, then the formei 
owner shall have it,"* 

The above text is cited by the author of the Viramitradaya in tb( 
chapter on Boundary Disputes, as furnishing the rule of adjudication 
in the case * where a river forming the boundary of several villages, Ac^ 
intersects one of them in such wise that land which was situated on iti 
right side is thereby transposed to its left ;' as also ^ when the kiD| 
assigns to one village land which had belonged to another/ 

It is obvious from the text just quoted, viewed in the light afEorded 
by the nature of the use which the author of the Viramitradaya makei 
of it, that what in the modern Anglo-Indian jurisprudence is treated 

1 Vivada Ohinfcamani, {tr. by Proaiinno Coomar Tagore ed. 1863) p. 128 ; Viramitroday* 
(ed. by Jibananda Bhattaoharjea) pp. 461-462 j Vyavahara Adhya, title : Boundary Dispata* 
l^ie sabfitanoe oMhe text is also to be fonnd in Halhed's Gentoo Laws, 185. C/. Golebrooke't 
Digest, Y. ii. p. 284. 

S i. 6. ' The person who g^ns land by the action of the rivers'. Viramitrodaya. 

B t. 6. ' The land gained.' Ibid. 

 t. e. * Shall not be altered, *. e., the former owner shall not wrest it from him.' /W* 
The anthor of the Viramitrodaya, after citing this passage, interposes the remark, thtt » 
relates to banks on which there is no growing crop, and that the next succeeding passage rdtt* 
to banks on which there i8 a growing crop. 

^ i. e, ^ The former owner shall have it tiH he^reaps the crop grown thereon j but after &• 
crops hav9 been reaped, *the case will be governed by the preceding rule.' Viramitrod»y». 
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as an exceptional rale, obtaining in particular localities only, was in 
ancient times the law almost univerially prevalent in India. The deep 
efaannel of a river flowing between two villages, whatever changes 
took place in it, how much soever it might rob one village and enrich 
another, perpetually marked, under the ordinances of Yrihaspati, the 
indisputable, though fluctuating, boundary line between them. The 
extreme hardship which too strict an adherence to such a provision was 
&ely to entail in some cases, was perceived even in those primitive ages, 
and it was therefore declared that, where land torn away from the bank 
;kad had* a growing crop on it, the former owner was to remain in pos- 
^Hession of it until he should have reaped the same. 

Opinion submitted by the Hindu law officers to the Calcutta Sudder 

iwamy Adawlut in 1814. — It was probably this text of Vrihaspati to 
hich the Hindu law officers^ referred (but wljich unfortunately they did 
quote), in support of the opinion they submitted to the Court of Sudder 
ewanny Adawlut at Calcutta in 1814, as to the provisions of the 
Bindu law upon the subject. But the actual opinion, which they 
•tated, clearly went very much beyond its literal tenor. For they said, 
the proprietary right in alluvial lands of the Ganges and such like 
vers, the same being connected with one of the banks, vests in the 
prietor of such bank* In alluvial lands unconnected with one of the 
> the right is that of those who are entitled to the julkur. In 
d left by the recession of the sea, the same being connected with the 
hore, the right vests in the owner of that shore. In land appearing 
'We the sea not being connected with the shore, tlie right of the 
vereign exists.'' « 
Opinion of Mr. J..H. Harrington.— However that may be, it was stated 
^7 Mr. J.H. Harrington, (a judge of the Sudder Court, at whose instance 
this opinion was obtained), in a minute recorded by him in the year 
1825, that the exposition of the law delivered by the Hindu law officers 
^^^8 substantially in accordance with his notions of the law and usage of 
the country upon the matter, subject, however, to one exception, namely, 
J ^ to the rule of ownership of islands thrown up in large rivers with 
nnfordable channels on all sides.* 
^ In a note to his Analysis of the Regulations,^ after citing a passage 



f 



^ There 10 scarcely any provision in the^ Mahometan law relating to alluvion. Markbj, 
^. cm Indian Law, 48. 

* Harkby, Lect. on Indian Law, 48-49. * Ibid, * Vol. ii. pp. 251-253. 
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from Vattel (Law of Nations, Bk. i, ch. 22) as containing the provisioDi 
of the Civil, law upon the point, Ife more fully states the opinion whfd 
he had previously suggested in his minute. He says : — "This statemenl 
of the Civil law corresponds exactly with the established usage of Bengal 
The most difficult question is, when churs, or islands, are thrown up ii 
the middle of a river, or on the sea coast, to whom does the property d 
them appertain? In the latter case, indeed, when the chur is not imma 
diately annexed to the contiguous estate, so as to come within the mil 
of gradual accession, there seems to be no floubtthat the island belongs t( 
the state. In the large rivers also, such as the Granges, Magna and Bur 
rumpooter, if a chur be ihrown up in the middle of the river, or inanypaii 
where there is no fordable channel on either side, it is, I believe, accordin| 
to established usage, considered to belong to Government. But if tkerebi 
a ford on either side, it ^is deemed an accession to the estate connectd 
with it by the ford. In smaller rivers, belonging to individuals, the rigU 
to a chur newly thrown up would of course vest in the proprietor of thi 
bed of the river where the chur is formed." 

Reported decisions prior to 1826.— The reports of the earlier decision! 
of the Calcutta Sudder Dewanny Adawlut prior to 1825 do not fumid 
us with more than half a dozen cases on the subject of alluvion. Almoai 
all of them relate to claims by the owners of riparian estates to allavit 
lands annexed thereto by gradual accession in consequence of the retro 
cession of the river and its encroachment upon estates on the opposiil 
bank. Such claims were all decreed without exception,^ In one of theei 
cases, certain alluvial lands after having become annexed to a ripari«> 
estate by the gradual recession of the river, was afterwards severed 
from it by the river suddenly returning to its old/50urse, whereby tho« 
lands became re-annexed to the estate on the opposite bank. It haviflg 
been admitted on both sides that according to local usage the river alwajS 
formed the mutual boundary between the two estates, the Court held 
that such alluvial lands became the property of the riparian owner to 
whose estate it became last united, and that the sudden character of ^^ 
change in the channel did not afPect the application of the rule.* There 
is one case in which an island thrown up in a navigable river wtf 

1 Uhur Chunder Rat v. Ram Chand Mookerjeey 1 Sel. R. 221 ; Eadha Uohun Roi ▼• ^^^^ 
Narain Banerjeej Ibid., 319; Ziboonniasa v. Fursuni Rai, 3 Sel. R. .316; Bam X«fc«» ^ *' 
Qopee Mohun BaboOf Ibid., 340. 

S Raja Qrees Chunder v. Raja T^chunder, 1 Sel. B. 274. 
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^apportioned among the riparian proprietors opposite to whose estates it 
I lidd appeared.^ 

Enumeration of topics. — Such was the state of the law until the year 
|162S, when the Indian legislature bj Regulation XI' of that year declared 
jUid enacted the rules for the determination of claims to land gained by 
j^lluvion, or by dereliction of a river or the sea. It will be convenient to 
[consider the law of alluvion and diluvion as it has been in force in India 
ibce this enactment, under {he following {a) principal, and (Jb) subsidiary 
Sieads: — ^ . 

^ • {a,) PrindpaL • 

1. AUifvion. "^ 

2 Dereliction f ^^ *^® ^®^* ^^^ ^^ rivers navigable and 

8. Islands. ) non-navigable. 

4. Avulsion. « 

5. ' Re-formation on original site. 

6. Custom. 

(b.) Suhsidiary, 

7. Assessment of revenue or rent on alluvial increments, 
including islands separated from the mainland by 
fordable channels. 

8. Possession of accretions, islands or submergent lands, 
and the rules of limitation applicable to them. 

1. Alluvion — Clause 1, section 4, of Regulation XI of 1826 enacts 
at " when land may be gained by gradual accession, whether from the 
^3 of a river or of the sea, it shall be considered an increment to the 
iiure of the person to whose land or estate it is thus annexed, whether 
l^ch land or estate be held immediately from Government by a zemindar 
or other superior landholder, or as a subordinate tenure, by any description 
<>f under-tenant whatever.** 

Incrementum latens. — This rule therefore clearly recognises the dis- 
tinction between the mere physical adhesion of land which may be sudden 
*ttd manifest, and the incrementum latens of the Civil law, which means 
in accretion formed by a process so slow and gradual as to be latent 

^ JToovmr Hart Nath Rai v. Musst. Joye Durga Burwain, 2 Sel. B. 269. 

* This Keg^lation was extended to Pan jab by Act IV of 1872 ; to the Central ProTinoes 
^ Act XX of 1875 ; and to Oude, by Act XVIII of 1876. In Sindh, the law of alluvion is 
i^Bgnl&ted by certain ezecntive BoieSi dated 22nd May, 1852. The Regalation does not apply 
^ ^he Preddenciefl of Madras and Bombay. 
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^and imperceptible in its progress ;^ and it lays down that it is only in tlie 
latter case that the accretion or incremcDt belongs to the person to wh<»e 
land it is so annexed. Lord Justice James in delivering the judgment of 
the Privy Council in Lopez v. Mvddun Mohun Thahoor^ observed that this 
clause embodies the principle recognised in the English law (derived from 
the Civil law), and which is this : — "that where, there is an acquisition ol 
land from the sea or a river by gradual, slow, and imperceptible means 
there, from the supposed necessity of the case and the difficulty of hav- 
ing to determine, year by year, to whota an inch, or a foot, or a yari 

m 

belongs, the accretion by alluvion is held to belong to the owner of th( 
adjoining land," • 

Effect of omission of the expression ' imperceptible ' from the Be^ 
gulation. — ^The Eegulation by using the expression * gradual accession' 
only and omitting the quali^cation * imperceptible,'^ which a literal trai* 
lation of the passage in Bracton, borrowed from Justinian, requireil 
in English law, has greatly obviated the doubt and difficulty which wai 
raised and discussed in the case of Bex v. Lord Tarhorough,^ as to whe- 
ther a subject is entitled to claim against the Crown any accretion b] 
alluvion, unless the extent of the acquisition be so inconsiderable as ti 
be almost imperceptible even after the lapse of many years. That caK 
was decided by the Court of King's Bench in 1824, and it may not perhapi 
be quite unreasonable to suppose, that when this Begulation was passec 
in India in the following year, the qualification * imperceptible ' was ad- 
visedly omitted by the Legislature from the clause in question, to prevent 
the introduction into this country of a doctrine which had been so recenti] 
rejected in England. However plausible such a doctrine may have seemed 
at one time, (and whatever signs of its vitality ipay as yet be seen tc 
linger in some of the text-books on the subject), in a country where 
the rivers are generally small, and their erosive powers insignificant 
it is wholly unsuited to a region of tropical rain like India, where the 
huge torrents that descend from the Himalayas, expanding into migbty 

^ Noger^a Chunder Qhose v. Mahomed Esoff, 10 B. L. &. 406 ; 18 Snth. W. B. 118. Bi^* 
Secretary of State for India v. Kadiri KuUi, I. L. B. 13 Mad. 869, (where the accretion waa 
proved to have formed suddenly). 

* 13 Moo. Ind. App. 467 ; 6 B. L. B. 621 ; 14 W. B. (P. C.) 11. 

' The German law, like the law of India, nses only the word ' gradual ;' the Frenoh and 
Italian law speak of land gained * gradually and imj;>eroeptibl7.* Markby, Lect. on Indian UW| 
62. The New York Draft Civil Code refers to land forming * by imperceptible dogreei* 
Supra, 176. 4 3 B. & C. 91. 
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poportions as they roll over the soft clay of Bengal and the bright 
IMuls of the Panjab, possess such enormous powers of disintegration* 
imd deposition, that large tracts of land are seen to be washed away from 
cme place and to be thrown up in another in the course of a single freshet, 
bdeed, so far as it is possible to judge from the reports of decided cases^ 
ftere is not to be found a single instance in which Government in 
tbia country has resisted the claim of a private individual to an alluvial 
increment, on the ground tltat such increment was distinct, manifest and 
large, and not latent, imperceptible and small. Besides, accession of 
IftDd by imperceptible degrees is so unusual in India that it led Sir 
Charles Turner, one of the members of the Indian Law Commission of 
1879, to suggest that acquisition of land by alluvion should not be made 
(o hin^e upon the slow, gradual, and imperceptible character of it» 
tion, but should be left to be dealt with by the Courts on a general 
inciple sufficiently understood. 
Rule of alluvion, in what cases applicable ?— The rule which awards^ 
e alluvial accretion to the owner of the adjoining land, is the same 
ifither the accretion takes place in the sea, a public navigable river, 
pf in a private non-navigable stream.^ I have already explained ta 
fou in a previous lectvire^ that the law of India makes no distinction 
letween a tidal and a non-tidal river, for the purpose of defining the 
pwnership of their respective beds. Under that law, a navigable river 
contradistinguished from a non-navigable stream, the ownership of the^ 
d of the one being regarded as vested prim& facie in the Government^ 

* trustee for the public,' and the ownership of the bed of the other^ 
w vested primfi. facie in the riparian proprietors.* I have also shown 
wat the banks of rivers, whether navigable or non-navigable, belong to 
•ne proprietors of adjacent lands.* If then the right to an alluvial 
•ccretion be a riparian right, which doubtless it is,^ — dependent for its 
*ccrual on the ownership of the bank, — it follows necessarily that it must 
I w the same whether such accretion takes place on the bank tli a navigable 
'^ a non-navigable river. And indeed the Regulation itself, though 
it fully recognises and gives effect to the distinction between Marge and 
navigable rivers ' and * small and shallow rivers % when laying down the 
^e for the ownership of newly-formed islands, draws no such distinction 

^ J>cAaram Nath v. Eahan Chimder Law, 11 Snth. W. B. 116. But see MouZvi Wahed Alee 
^*fiyed Motuffer AUe, S. D. 1S58, p. 1774, w]^re the Gonrfc held that ol. 1, s. 4, Begulation XI 
^ 1825 applies to naTigable riven only 

* Bv^a, 110, et seq. • Supra, 110—113. * Supra, 115—116. • See Leot. X, infra^ 
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when providing for the case of gradual accessions ; because it says um^y 
that, ^^ when land may be gained by gradual accession, whether fr«Bi 
the recess of a river or of the sea, it shall be considered an increment to 
the tenure of the person, &c." 

Precise nature of the rule of alluvion— Qualification upon that rule.— j 

But this rule, however manifest and universal at first sight it might seeai 
to be, is indeed subject to one very important qualification, namely, that tifll 
site over which the accretion forms is not prrfved to belong to another pri- 
vate individual, for in that case the accession, though a lateral prolongati 
of the land of the riparian proprietor, is at the same time a vertical^dlti 
to the submerged site, and in determining the right of competin 
claimants to such accretions, the law prefers the owner of the submerge 
but identifiable site to the owner of the bank.^ It might be urge^ thai 
if this qualification were pushed to its legitimate consequences, no rip 
proprietor could claim a title by accretion to land gained from the bed of 
navigable river, because the bed of such river belongs generally to Gove 
ment, and in a very few instances only, to private individuals, the landwi 
limits of such bed or the precincts of such submergent site being, as s 
matter of fact, always known and accurately defined in this country, h; 
reason of the survey measurements which estates generally and ripari 
estates in particular have undergone. The possibility of such an objeO' 
tion as this being raised shows that the qualification is too broadlj 
stated, and it enables us at the same time to arrive at a correct dete^ 
mination of the exact nature of the rule of alluvion, and the precise limits 
of the- qualification. So long as the bed of a navigable river remaiw 
covered with water and is not vested in any private individual, it is 
regarded as * public domain * or * public territory,* and the law permitl 
a riparian proprietor to gain lands from such * public domain* or 'pablifl 
territory' by means of alluvion. It is only where a portion of sucb 
* public domain* adjoining the bank is vested in any private individual, 
that the titl^of the riparian proprietor by accretion yields to the tid* 
of the owner of the submerged site by what is called * reformation.' IM 
is obvious that no such objection can be taken to the qualification H^ 
stated, when the accretion takes place on the bank of a non-navigable! 
river ; in such case, the ownership of the bank, and the ownership of tii^ 
adjoining bed as far as the middle thread of the stream, being generally 
united in the same person, the title by accretion and the title by re- 
formation mutually coincide, and it is perfectly immaterial whether 



» Iw/ra, 210-^213. 
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Hie increment by alluyion be given to the riparian proprietor qui riparian, 
prSprietor or be given to him qui owner of the submergent site. 

What evidence insufficient to prove 'gradual accession.' — It is 
iifficult to define exactly the nature of the evidence which will suffice 
show that a particular formation on the bank of a river is a * gradual 
ion ' within the meaning of the law. The two following cases show 
e?idence will be deemed insufficient to prove gradual accession. 
In Sanee Sv/momoyee v. Jardine Skinner and Co,^ an island thrown up 
a large navigable river was resumed by Government and afterwards 
d to a^rivate individual. On the south of the island flowed an unford- 
e arm which gradually dried up in consequence of its having become 
d at its east and west ends. The purchaser of the island claimed 
dried-up bed as an accretion to the island by alluvion, relying merely 
this peculiar mode of formation as conclusive evidence of gradual 
ion. The Privy Council held that such evidence taken alone was 
soficient to show that the land had appeared as an accretion to the 
d by means of * gradual accession.* 

In Pahalwan Singh v. Maharaja Mohessur BaJcsh Singh Bahadtir^^ 

e Privy Council held that the mere fact that the surface of the land 

question had all been changed, and the marks had all been obliterated, 

that no houses, or trees, or mounds, or vestiges of boundary could be 

nd, and that such surface was fresh land which had been brought 

wn by the river, was not conclusive of the question of accretion, if 

6 river had gone from one bed to another, and the water flowed over 

e btervening space and washed off the surface soil only. 

The height which an alluvial formation must attain before it can 

the subject of private right.— A point of great practical import- 
ce with regard to an alluvial formation, whether contiguous to the 
t or insular, is, what is the height which it must attain before it 
be said to cease to form a part of the public domain, so Jhat private 
prietary right might attach to it? In Maharani Odhirani Narain 
umari v. Nawab Nazim of Bengal,^ the Court held that an alluvial for- 
mation in a public navigable river cannot be considered an accession 
» the adjoining estate, if it is regularly submerged in the wet season 

^ 20 Snth. W. B. 276 ; see also Buddun Chunder Shaha v, Bipin Behary Boyf 23 Suth. 
1^. E. 110. 

« 9 B. L. E, (160) 165 ; '16 Sutk W. K. (P. C;) 5. 
* 4 Bath. W. E. (C. R.)> 41. 

24 
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and visible only in the dry ; and that until the land rises beyond the \ 
ordinary high-water mark in sach a way as to become fit for caltiratiA^ { 
it is part of the river-bed, and, as such, pnblic property^ 

The judgment in this case is somewhat ambiguously expressed, inaa* 
much as the two propositions just stated are not necessarily co-extensiT* 
with one another. The latter proposition undoubtedly embodies whatil 
perfectly sound law, as was subsequently judicially affirmed inNohmKrislM 
Rai V. Jogesh Pershad GangoiTadhya,^ with regard to an insular formatioa 
in a tidal navigable river. So long as any alluvium, whether it i4 
deposited contiguous to the bank or emerges from the bed as a«i island 
is washed by the flow of the ordinary tides at a season when the riv« 
is not flooded, it can scarcely be used for cultivation or for any other we*, 
ful purpose. But the former proposition, it is humbly conceived, is^rathflj 
too broadly stated, because^there are many alluvial formations which jieM 
crops, and consequently are of value to the possessor, but which for yearil 
are visible during the dry season only.* 

The key to the true criterion for determining the point at whi(^ 
an alluvial formation, either contiguous to the bank or insular, ceasei| 
to form a part of the * public waste * or * public domain,' and becomei 
susceptible of private proprietary right, may be obtained from the following 
observations of the Privy Council in Lopez v. Mvddun Mohan TAahxyr^:-^ 
" In truth when the words are looked at, not merely of that clausei 
but of the whole Regulation, it is quite obvious that what the tbet 
legislative authority was dealing with was the gain which an individas 
proprietor might make in this way from that which was part of thd 
public territory, the public domain not usable in the ordinary sense, thafc 
is to say, the sea belonging to the state, a public river belonging to tbe 
state ; this was a gift to an individual whose estate lay upon the self 
a gift to him of that which by accretion became valuable and usable oot 
of that whic^ was in a state of nature neither valuable nor usable. 1 
Interpreting the Regulation by the light reflected upon it by thispassa^/ 
the inference is clear, that the legislature intended to confer on the adja- 

1 Ifc is to be remarked that in that case the allavioii formed in the river Bhagiraihi {» i 
branch of the Ganges), at Moorshcdabad, a place which is far above the reach of the tide. | 

« 6 B. L. R. 343 ; 14 Suth. W. E. 352. 

8 See speech of the Hon'ble Mr. W. Stokes on the AUuvion Bill, Gazette of India, Sapp^  
ment, dated 12th Octr. 1878. pp. 1691, 1592. * • ' 

4 13 Moo. Ind. App. 467 ; 5 B. L. K. 521 ; 14 Suth. W. R. (P. 0.) 11. ^ 
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^nt riparian proprietor the alluvial formation as a gift only when it 
[sftained such height as to become, to use the language of the Privy 

i 

iCk)unciI, * valuable and usable ' to him. By parity of reasoning, the same 
jiiitention may be attributed to the legislature when the alluvial formation 
Appears as an island. 

I An alluvial formation may appear either in a tidal navigable river 

|or in a non-tidal navigable river. If it appears in a tidal navigable river 

jiDd rises so high as to be wholly free from submergence even during the 

jponiial floods, there can be but little doubt that it becomes in the gener- 

ity o& cases * valuable and usable.' It might also be * valuable 

d usable ,* though perhaps not to the same extent, even if it were liable 

anbrnergence during the annual floods or only on the occasion of extra- 

inaByr spring tides in the dry season. But, if it happehs to be washed 

the flow of ordinary tides throughout the^year, its fitness for cultiva- 

n or its capability of appropriation for any useful purpose is almost 

of the question. It seems to me, that it would be more logi- 

although the result might practically be the same, to adopt 

e boundary line between the foreshore and the adjacent property — the 

tindary line between the public domain and private property — as the 

imit of the level which the alluvial formation must exceed before it could 

become the subject of private property ; the foundation of the reasoning 

bj which the limit is arrived at in either case being precisely the same, 

namely, that the soil of the bed of the sea or of a river continues to be 

Jart of the public domain so long as it is not capable of ordinary cultiva- 

ton or occupation, or as Lord Hale expresses it, * not dry or manoriable'. 

^tliat boundary, as I have said in a previous lecture,^ is the line corres- 

1K)iiding to the average of the medium high tides between the springs 

*ud the neaps in each quarter of a lunar revolution throughout the year. 

If, on the other hand, the alluvial formation appears in a non-tidal 

Navigable river, although such formation may be liable to^submergence 

during the annual floods, it may still be * valuable and usable,^ if it periodi* 

^y appears above the surface of the water in the dry season only. Tliese 

watinctions have been adopted in the following definition of an island 

contained in the Alluvion Bill of 1881 :—« In this Act * island' means 

land surrounded by water and capable of being employed for cultivation, 

pasture or other useful purpose. It includes such land arising in a river 

i 1 iSupra, 36. 
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or lake, submerged in the wet season and visible only in the dry season; 
but it excludes land arising in tidal rivers, tidal lakes or the sea, stb- 
merged by the flow of ordinary tides throughout the year."* 

Alluvion resulting from artificial causes.— According to the EngM 
and the American law, a riparian proprietor, as I have already said,> ii 
entitled to alluvion by gradual accretion, even though such alluvion is ih» 
result of artificial causes, provided, however, such artificial causes are tbi 
result of the lawful exercise of rights of property, and have not beelj 
put into operation with a view to the acquisition of such alluvion. Andy 
in fact, this rule was also adopted by the Privy Council in an In4ian casii 
with regard to some lands on the bank of the river Hooghly.s Such easel 
as these are, however, extremely rare, and hence the Alluvion Bill of 1831 
restricts the rigkt of riparian proprietors to such alluvial lands as are tU 
results of natural causes only, and recognises the right of Goyernment ii 
all other cases.^ ' 

Alluvion in beels or lakes.— As the first clanse of s. 4 of Begolatioi 
XI of 1825 refers only to lands gained " from the recess of a river or <■ 
the sea," it has been held that the Regulation does not apply to accretiooi 
formed in a beel or lake.^ But the new Alluvion Bill proposes to exteiJ 
the law of accretion to lakes, except where the bed of such lake may b^ 
proved to belong to a private individual. 

Apportionment of alluvions amongst competing frontagfers.— Intriil 

cate questions relating to the apportionment of alluvial lands or abao^ 
doned river-beds amongst several competing frontagers have not a^ 
yet presented themselves for determination before Courts of Justice in 
this country. In the few instances in which the question has been 
raised, it has been simply for the partition of alluvial land between tirt 
riparian proprietors. In Pahalwan Singh v. Maharaja Mohessur BukA 
Siiigh Bahadur^ the Privy Council divided certain alluvial accretions 

1 Tho Indian Alluvion Bill of 1881, § 3 ; Gazette of India, March 19tli, 1881, p. 689. 

« Supra, 133. 

8 Doe d. Seeh Kriato Banerjee v. The Eaat India Co., 6 Moo. Ind. App., 269 ; 10 Moo. 
P. C. 0. 140. Dist. Secretary of State for India v. Kadiri Kutti, I. L. B. 13 Mad. 369, (wbece 
an accretion in a tidal navigable river, being proved to have suddenly formed, in consequence 
of acts unlawfully done by the riparian owner, was held to belong to Government.) 

 The India AUuvion Bill of 1881. ss. 4, 6, 6 & 10. C/. N. Y. Draft Civil Code, § ^ 
tupra, 176 (note). 

6 Suroop Chunder Mozumdar v. Jardine Skinn^ ^ Co., Marsh. 884. 

• 9 B. L. R. 160 J 16 Suth. W. R. (P. 0.) 6. 



APFOBTIOKMENT OF ALLUVIONS AMONGST FRONTAGEBS. 189 

wUch had formed at the junction of two riparian estates, by a line drawn 
ifc^m the point of such junction perpendicular to the course of the river. 
[This principle has been followed by the High Court in a number of cases> 
ibnt the judgments in those cases have not been reported. 

The Indian Alluvion Bill of 1879 provided that, where an alluvial 

I 

^d or an island separated from the mainland bj a f ordable channel, 
formed in the sea or a lake in front of the lands of several persons, its 
Partition should be effected on the principle that, the owners of the shore 
jprere severally entitled to such land or island in proportion to the frontage 
jwkich tl^ey respectively had on the sea or lake immediately before the 
ponnation ; and left the modus operandi of such partition to an executive 
*^cer, who was to effect the same in accordance with such rules, con- 
tttentfc with this principle, as the local Government might from time to 
e prescribe.^ I suppose one of the reasons which influenced the 
mers of this rule in leaving the method of working it out in practice 
this indefinite form, was the impossibility of getting the middle 
ead with regard to the sea or a lake. 
When alluvial land or an island is formed on the bank of or in a 
piver in front of several frontagers, then, inasmuch as the river and con- 
pequently its middle thread may be, and generally is, a curve; the Bill 
jpfovided that each owner having a frontage on the river is entitled to so 
kQnch of the land or of the island as is included by his frontage, the 
Uiread of the stream during the dry season next after the formation, and 
Knes drawn riverwards from the ends of such frontage to meet thd 
iHu'ead of the stream in a direction normal to such thread ; and it further 
STovided that where more than one such normal could be drawn from one 
l^d the same end of any frontage and each of such normals was of differ^ 
^^ length, the shortest of such normals should be deemed to be the 
•deluding line, and where more than one such normal could be so drawn 
^d each of such normals was of the same length, the line bisecting' the 
^ogle between the two extreme positions of the shortest normal should be 
deemed to be the including line.^ 

A similar rule was provided by the Bill for the apportionment of 
fi-bandoned river-beds.* 

^ Indian Allavion BiU of 1879, as. 4, 6. 

* It IB possible to conoeive oasea in whioh the biaeotora might interaect one another 
^ore they reached the new frontage. ^ 

* Udiau AUnvion Bill of 1879, a. 7.  Ibid,, a. 9. 
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The rales thus framed did not, however, commend themselves as 
perfect or easily workable to the Select Committee which revised the ffill 
in 1881. Apart from the obvious objection to which they were open, 
namely, that they merely postponed the evil day by leaving important 
difficulties to be disposed of by rules to be made thereafter by the. local 
Governments, the Select Committee thought that the rules as framedj 
greatly complicated the question by making its solution depend on thai 
^ thread of the stream,' a line or combination of lines which it woaldl 
often be hard to determine, and which might, when determined, turn ontt 
to be of a very irregular shape. The necessity of drawing normals rt*; 
quired by the rules provided by sections 7 and 9, was not always feasibleJ 
because it appeared to them that cases would sometimes present them-l 
selves in practice in which no such normals could be drawn. • 

They therefore rejected these rules in toto, and substituted for them] 
an entirely new set of rules. Of these, the first is intended to applf 
to all cases in which new land is formed on a shore or bank of the sea, I. 
river, or a lake by imperceptible accretion, and the second to all other 
formations to which riparian owners may have a right, 

1, The first rule lays down that when the alluvial formation taies 
place either on the bank or shore of a river, the sea or a lake, and springftj 
from a nucleus at the junction of two holdings, each owner shall be! 
entitled to so much of the formation as lies on his side of a line drawa 
through the point of junction and bisecting the angle between the fron- 
tages at that point ; and 

2. The second rule provides that in the case of islands separated from! 
the bank or banks by afordable channel or channels, of land formed other* 
wise than by imperceptible degrees, and of abandoned river-beds, "each! 
particle of the island or land so formed, or the river-bed so abandoned,J 
shall belong to that one of the riparian owners who can show a point on| 
the frontage of his holding nearest to such particle ; " and it goes on to 
provide further that ** when the line dividing the formation to which one 
owner is entitled under this section from the formation to which another 
owner is entitled under this section is an arc of a curve, the chord of sach 
arc shall be substituted therefor."^ 

1 With regard to the second mle, the Select Committee in their report said as follows :— 

*' The oases to be dealt with by the seoond rale, on the contrary, may present every rarietf 

of oompUcation, but we think they may be proyideSi for by a rale Which is capable of being 

simply expressed, which would generally be easy to apply, and about the application of i(^ 
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i 

As the shore or bank may sometimes be a curve of a very irregular 
[ghipe, the Bill by its second schedule provides elaborate rules for deter- 
[ndning the frontage of a holding in order that the rules just stated may 
^tie easily applied. 

, The first rule is merely an application to a concrete instance of the 
principle laid down in the second, which, in fact, is its more generalized 
[lorin and is based evidently upon the notion of proximity. Apart from 
ahe simplicity of the propositfon which embodies this general rule, the chief 
[toerit of that rule consists in eliminating the middle thread and making 
[ihe solution of every question relating to the apportionment of alluvial 
limds, whether formed in the sea, in a river or a lake, as well as of aban- 
ioned river-beds, depend solely upon the relative situations of the original 
bipari^n frontages. They possess the additional advantage of being work- 
Ible in practice without the aid of accurate scientific instruments. But 



S^iiGreiroiild never be any serious diffionltji and whichi moreover, would make as fair a division 
¥ tbe new land as can be hoped for in a class of cases for which, in the absence of anything 
[^ the way of a definite principle to guide us, we must be content with a somewhat rough- 
•ad-ready rule. 

I The rule we propose (section 6) is, each particle of a new formation shall belong to that 
ff^ of the riparian owners who can show a point in his frontage nearest to it ; provided that, 
l^lieQ the line dividing the portion of the land to which one owner is entitled from the portion 
mi which another is entitled is an arc of a curve, the chord of such arc shall be substituted for 
i«w arc. The dividing line given by this rule will be different according to the relative posi- 
Hons of the two competing frontagers, but it will be one which it will be always easy to 

In ordinary case it will be the bisector of the angle between the frontages, or, in the case 
r "hidings on opposite sides of a river with parallel frontages, a line parallel to the frontages 
•fid equidistant from both ; in others it will be the perpendicular erected at the middle point 
|m the line connecting the extremities of the frontages ; and in others, again, it will be the 
|«>ord of a parabola. As . this last line might at first sight be supposed to present some 
pifficuJty, we think it well to explain that chord can be drawn without describing the parabola, 
iW by a person altogether ignorant of the nature and properties of that curve. It is, in 
*•€', simply, the right line connecting two points which could be fixed by any patwari or amin 
Without the slightest difficulty. We may add as regards the substitution of the chord for the 
•fo in this case, that it not only simplifies the problem, but also makes what we believe, would, 
ry most persons, be considered a fairer division of the land." 

^' -B. — The only instance in which the dividing line will describe a parabola is, when one 
^ue frontages is a straight line, corresponding to the directrix, and the other a point, 
^iregponding to the focus. But it is diffiault to imagine a case in which the frontage ia 
i *torely a point. It is equally difficult to see how the chord of a parabola can be drawn with- 
y^i tracing the curve itseH , and thereby deWmining the point on the new frontage to which 
**^« chord has to be drawn. 
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the tlieoretical excellence of this rale has been .attained, it is con- 
*ceived, at the sacrifice somewhat of those equitable consideratiofls, 
which reqaire not only that there should be a fair division of the neif 
f ormation, but also that the division should be such, and so made, thd 
each littoral or riparian owner may have a frontage on the new shore 01 
river line. It appears to me that the latter condition, which is as mad 
essential to a just partition as the former, has been overlooked. Tk( 
effect of these rules is to make the apportionment wholly independent ol 
the shape and configuration of the new formation. It is possible tQ 
conceive cases in which the conformation of the shore or bank^ (as, f(H 
instance, in a cove), and the configuration of the alluvial formatioii 
may be such that, one or more of the littoral or riparian owners will be « 
completely hemmed in by the partition lines (drawn according to tb( 
above rules) intersecting one another, before they reach the new shore 01 
river line, that they will thenceforward cease to be littoral or riparian 
frontagers ; and be thereby deprived of the right to future alluvial forma- 
tions and various other important riparian rights which the law annexei 
to such a situation, and upon which so much of the value of ripariai 
properties in most countries depend.^ 

In view of these objections it seems to me that, it is almost impossEii 
ble to frame any general rule such as will cover all possible cases, anj 
that the set of rules adopted by the American lawyers* commend them* 
selves to ordinary minds as being simple and most practicable, and at th( 
same time fair and equitable. 

Who are entitled to accretions by alluvion ?— I have now to ascertain 
who are riparian owners, that is, to determine the classes of persons 
who are entitled to accretions by alluvion ; and this, first of all, under 
clause 1, section 4, of Eegulation XI of 1825. It is clear from tM 
terms of that clause that every person from the zemindar or other 
superior holders, i. e., independent talukdars or other actual proprieton 
of the soil, enumerated in and defined by Eegulation VIII of 1793, 
down to every description of under-tenant, is entitled to increments bj 
gradual accession. Government holding a resumed mehal on its rent- 
roll as its khas property, is in the same position as a private zemindar 

^ The method of apportionment adopted in the Alluvion Bill, 1881, is the same as tM 
laid down by Barthole in his treatisOi *De Fluminibas/ (ed. 1512), vol. v. bk. 1. pp. 680 rf 
seq, bat the latter has been criticized and rejected Jjj Denisart for nearly the same reasons ai 
those stated in the text. Collection de Decisions Nonvelles tU, Atterissement. 

• Supra, 160—164. 
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tad IB entitled to the benefit of this clause, whether such resumed mehal 
)ie« riparian estate^ or an island in a navigable river.' It has been ' 
iield that a lakherajdar,^ ez-mafidar,^ mokurraridar,^ a jotedar (manrusi- 
mofairrari/ or otherwise,^ and an occnpancy-ryot* come within the deno- 
Biination of ^ under-tenants ' used in that clause, and are therefore entitled 
lo such increments. An ijaradar is also prim& facie entitled to future ac- 
petioDSy but he is certainly not entitled to accretions of an older date than 
Hiat of his own lease.^ Thei?^ has been some conflict of opinion as to whe- 
fter a tenant-at-wilt (a tenant from year to year would seem to be a better 
|kscripti{>n of his status in this country) is entitled to accretions.^^ Ac- 
Ktrding to the latest view it appears that he is not.^^ 

Under the Transfer of Property Act (IV of 1882)^* a mortgagee, 
p the absence of a contract to the contrary, is entitled, for the purposes 
if the security, to all accretions by alluvion, annexed to the mortgaged 
property after the date of the mortgage. Under the same Act, a 
l^ee^, in the absence of a contract to the contrary, is entitled, so long 
)B th^ lease subsists, to all such accretions, if added during the continu- 
^ce of the lease. 

Under the Bombay Bevenue Code, section 104, clause 8, the owner 
any holding granted by Government, the area of which has been fixed 
any sanad or other document executed under the authority of Oovern- 

^ ColUetor of Puhna y. Ranee Sumomoyee^ 17 Snth. W. B, 163. 

S Kally Nath Roy Chowdhry v. J. Launie, 8 Sath. W. B. (G. B.) 122. 
^# Mussatnat Rammonee Goopta y. Omeah Chandra Nag, S. D. 1859, p. 1836 ; Tutheeram 
Jftodhry y. KvtheeNarain Chowdkryy 1 Sath. W. B. (G. B.) 124. 

* Faal'Ud'din y. Mussamat Imtiyarunnieea, 4. N. W. P. (C. Ap.) 152. 

B Ohooramon/i Dey y. Howrah Mills Co. I. L. B. 11 Gal. 696. 

^ AUimoollah y. Shaikh ^ahehooUahj 15 Sath. W. B. 149 ; ShomsaoH Da§i y. TarhiH Daei, 
OaL L.B. 362. 

7 Qdbind Monee Debia y. Dina Bu/ndhoo Shaha, 15 Sath. W. B. 87 ; Juggut Chandra DuU y. 
|lMo«y, 6 Sntk. W. B. (Act X), 48. 

8 OodU Rai y. Ram Gohmd Singh, 8 N. W. P. (0. Ap.) 406. ' 

9 Jawr Ali Chowdhry y. Fran Krieto Roy, 4 Sath. W. B. (G. B.) 66 ; MiUhwra Kanto Shaha 
hmdhry y. M0aian Mandal, 6 Oal. L. B. 192. 

^ The earlier ralingg in favoor of the right of a tenant-at-irill to hold aooretioni, io long 
 he holda the parent holding, are i-^Narain J>as$ Bepary y. Soohul Bepary, 1 Sath. W. B. (0. 
^) 118; Bhuggohut Perahad Singh v. Doorg Bijoy Sing, 8 B. h. B. 78 ; 16 Sath. W. B. 95. 
ontra, Zuheeroodeen Paikar y. /. D. Campbell, 4 Sath. W. K 57, (aa to a tenant from year to 

^ FnUay Muirk Co. tl Goopee Kriato Qtaaami, 24 Sath. W. B. 404. 
^ 8. 70, and UPuat. (a). W,S. 108, d. (d). 
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ment, is not entitled to any increment added by allavion. This nik il 
analogous to the provision of the Boraan law, according to which tti 
owner of an ager limitatns was not entitled to the ios allBvionifl or 
right of alluvion.^ 

It is important to bear in mind, what no doubt is quite obvioi 
that, the appellation 'riparian proprietor' does not belong to 
whose estate is not in contact with the flow of water. Hence, if an; 
one who is a riparian proprietor sells a strip of land stretching 
the river frontage, he thereby ceases to be a riparian proprietor, and 
sequently the purchaser, and not he, is entitled to subsequent ac^retii 

Nature of interest acquirable in accretions.— The last point wi 
remains to be considered under the head of alluvion, is the 
of the interest which a littoral or riparian owner is entitled tg 
in the accretion. The right to the accretion is regarded in 
templation of law as a right of an accessorial character incident 
the parent holding. Presumably, therefore, the right to the accreti 
where such right exists, must be of the same nature as that whii 
exists in the parent holding. " The land gained," observes Lord Chel 
ford, in Echowrie Sing v. HeeraloU Seal^ " will then follow the title to tl 
parcel to which it adheres.''^ The same clause of the first section of 
Begulation, to which I have already referred, goes on to enact in the fo 
of a proviso : " that the increment of land thus obtained shall not enti 
the person in possession of the estate or tenure to which the land maj 
annexed, to a right of property or permanent interest therein bey 
that possessed by him in the estate or tenure to which the land may 
annexed, &c." The cases to which reference has just been made, for 
purpose of determining who are entitled to accretions, in fact 
exemplify this principle.* 

Consequently, if the owner of a permanently-settled estate acce] 
from Government temporary settlements in respect of accretions anni 
to his estatelby alluvion, such settlements do not curtail his perman 
interest in the accretions, inasmuch as this is the only kind of setthj 
ment which Government does, in practice, grant in respect of allun^ 

1 Supraj 121. 

8 Mu88umat Idan v. Nund Kishorey 25 Suth. W. R. 890. 

8 12 Moo. Ind. App. 136 ; 2 B. L. R. (P. C.) 4 j 11 Sufch. W. R. (P. 0.) 2. The pM»J| 
occurs on page 140 vnjin. of Moore. 

* See notes nos. 8—9 on p. 193, «tti)rfl. See also MdKofned WasU v. ZvMtha Khoioo^i 
Hay, 515 ; Ram "Prasad Rai v. Radha Prcwod Sing. I. L. R. 7 All. 402 (where It was hold thsti 
the parent holding is " ancestral property " the increment will acquire the same character.) 
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iormations dnring a considerable number of years, Antil the capabilities 
of«tlie soil haye been fairly ascertained.^ 

If a public road leads down to the bank of a river, and an alluvial 
Iccretion is afterwards formed on the bank, the public has the same right 
pi access to the water across the new formation as they had before such 
kDavioD formed.' 

I n. ])ereliction.*-Real nature of dereliction.— Dereliction may be 
'ther gradual or sudden. If it is gradual, the result, in the generality 
cases, is the same as that which is produced by alluvion. The physical 
ess^ implied in them respectively, in fact correlate to one another, 
e deposit of soil on the bank, by the ^projection of extraneous 
tter^ on it, cannot take place without a simultaneous withdrawal 
tapto of tlie water from the site which such * projected' matter 
ies. But if the dereliction is sudden, it is regarded as an alto- 
er distinct mode of acquisition of property. Properly speaking, 
18 not a mode of acquisition of property at all ; it merely denotes a 
icular mode of transition of land (in which there is already an 
right) from one state to another, from the state of being 
wed by water to the state of being dry land ; and when there is this 
nsition, the law uniformly declares that there shall be no change of 

rership. 
Ownership of the bed of the sea or of a river suddenly abandoned 
it— The Regulation provides no express rule with regard to the owner- 
^p of the bed of an arm of the sea, or of a river suddenly derelicted 
abandoned by it ; but by the fifth clause of its fourth section, it leaves 
6 determination of such a question, in the absence of any established 
e, to be made * on general principles of equity and justice.* 
I Dereliction of the bed of an arm of the sea is an event of some* 
pluit rare occarrence, and so is the total dereliction of the bed of a 
N-vigable river. Instances of partial dereliction, however, of the bed of 
p navigable river may be observed when sandbanks are'thrown up or 
pslands form in a navigable river, in such a way as to be separated at first 
from either mainland by fordable channels ; one of which gradually closes 
^'^P at one or both ends, and afterwards dries up suddenly. Whether the 
|«€irdiction be partial or total, Government in this country being primi 

* ^hoohar Dyal Sahoo v. Kishen Pertah SaheSy L. E. 6 Ind. App. 211 ; 5 Cal. L. R. 418. 

* Uaharanee Odkiran^ Karain Koorrnjtri r. The Nawah Nazim of Bengnlj 4t Suth. W. B. 
ilC R.) 41. 
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facie the owner of the soil of the beds of all navigable rivers, its propne* 
tary right therein continues even when the water retires from it.^ V^ 
howeyer, a private individual has already acquired a right to the wholi 
or any portion of the bed of any such river under an express or impliai 
grant from (Jovemment, or if his proprietary right thereto has beei 
recognised at the time of the Permanent Settlement of his estate (tin 
survey maps of riparian estates being eyidence of the boundaries of snok 
estates as they existed at the time of the t^ermanent Settlement), tha 
soil discovered by water remains in him as before.* 

When the dereliction takes place in the channel of a non-iiavigabl6 
stream, the soil of the bed continues to be the exclusive property of umi 
or other of the riparian proprietors, or even of a stranger, if he had a 
exclusive right to the soil when it was covered with water .^ Bat^i! 
there was no exclusive rigl\t to the soil in any one, then the presumptios, 
of law being, that it belonged to both the riparian proprietors in severaltji 
usque medium filum aquae, when it was covered with water, it would cob* 
tinue to be the property of each of them respectively to the same extent 
as before.* 

Whether abandoned bed can form the subject of private ownenh^ 
before it becomes 'usable/ — It is unnecessary to discuss again witk 
regard to dereliction the question, which I have already considered widj 

I Cf. Ranee Sumomayee v. Jardine Bkinner ^ Co., 20 Sath. W. R. 276 ; fiudun Ch^kiM 
Shaha ▼. Bepin Behary Roy, 23 Sath. W. K. 110; Secretary of State for India v. fffdirt K^ 
I. L. B., 18 Mad., 369. 

S Radha Froshad Singh v. Ram Coomar Singh, I. L. B. S. Gal. 796 ; 1 Gal. L. R. iSi{ 
Qrey v. iLnund Mohum, MoUra, Suth. W. B. 1864 p. 108 ; leeer Chunder Rai v. Ram CAtnuiff 
Mooherjea, 1 Sel. B. 221. 

The Indian Allnvion Bill, 1881, by section 8, sobseotion (h) fbakee, as regards this pM 
the same provision as that which has been stated in the text. It runs thus:—*' Nothing hoeift 
contained shall aCFeot the right of the Government or a private owner to the adjacent bed of t 
river, which is proved to belong to the Government or saoh owner immediately before ^ 
abandonment." ^ 

S GretjY.AnimdMoh'mMoitrOfQjith.W, B. 1864. p. 108; leeer Ohunder Rai r. Ba0 
Chunder Mookerfeat 1 Sel. B. 221. 

^ Section 6 and section 8, subsection (h) of the Indian Alluvion Bill, 1881 taken togetbtfi 
lead snbstantiallj to the same result as that stated in the text, though in the Bill the ivk 
has been laid down in a more comprehensive and generalized form. Section 6 (infcer sli*) 
provides:—" And where a river suddenly abandons its bed, each particle of the new bed io 
abandoned shall belong to that one of the riparian owners who can show a point on the {roth 
age of his holding nearest to such particle." ^ 

<* When the dividing line is an arc of a curve, its chord shall be substituted for it." 
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Kspeot to ailnYion, namely, whether land left by dereliction shoald be 
'mable/— should be fit for cultivation, pasture or for any other nsefor 
fQrpose, before private proprietary right might attach thereto; for, 
JM I have already stated, there is no accrual of a new right in such a 
mse, bat merely the revival of a pre-existent right which had lain 
domuint for a while, and it is immaterial what the state of the land be 
{irhether covered with water or dry), over which this right exists. 

Apportionment of abandoned river-bed— When the bed of a river is 
pot the exclusive property of Government or of any private individual, 
^ ralef for the apportionment of such bed amongst the riparian pro- 
frietors, when it is derelicted or suddenly abandoned by the river, are 
Ihesame as those for the apportionment of alluvial formations. 
'" TiiQ Indian Alluvion Bill of 1879 provided the same rule for the 
apportionment of abandoned river-beds as it did for the apportionment 
9i allavial formations. The Alluvion Bill of 1881 proposed the following 
^le, namely, that the abandoned river-bed should be so divided that 
^mh particle of it shall belong to that one of the riparian owners who 
©0 show a point in the frontage of his holding nearest to such particle." 
^he same objections might be urged against the application of this rule to 
Bie apportionment of abandoned river beds, as those which I have pointed 
^t^hile I was discussing the matter in connection with the apportionment 
of allavial formations.^ If the provision of law be that the bed of a river, 
•'ken it is not the exclusive property of Government or of a private 
Dwner, belongs to the riparian proprietors in severalty up to the middle 
thread, in proportion to the extent of their respective frontages, then it 
follows that the partition lines, however drawn, must not, in order that 
they may conform to this provision, intersect one another before they 
ftach the middle thread ; but, as I have said before, there may be 
Ofcsea in which the rule of apportionment proposed by the Indian Alluvion 
Bill of 1881 may lead to this consequence. 

ni. Islands.— Ownership of islands formed by a river encircling a 

portion of the mainland. — Like the other systems of law we have already 
oiscassed, this Begulation deals also with two kinds of islands, and enacts 
^les for determining their ownership in each case. 

With regard to the first kind of island, the Begulation by the second 
claase of its fourth section thus provides:— 

" The above rule shall not hf^ considered applicable to cases in which 
* nver by a sudden change of its course may break through and intersect 

» 8upra, 191—192. 
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an estate without any gradual encroachment, In such cases th« 

*land on being clearly recognised shall remain the property of its origiiBt 
owner." 

It seems to me that this clause, though not very artistically framedi 
is intended to refer to the case where an island^ is formed by a rivef 
encircling a portion of the land of a private owner. It lays down 
the same rule with regard to the ownership of such an island aa 
that which is recognised in the other system^ of law, namely, thai the 
ownership of the soil remains unaffected by the change. 

In Thomas Kenney v. Beehee SumeeroonisBa^^ the Calcutta Hi^h Coq4| 
in their judgment thus observed with regard to the meaning of tliil 
clause : — ^^ A claim to hold the land under clause 2 can only be mainii» 
ed by the old proprietors when the land used by man has not bea 
diluviated, but is cut off by a change of the stream — fields, trees, hoaaeii 
or other surface objects remaining as before." 

But the observations of the Privy Council in Pahalwan Sing v. Jfoior 
rajah Mohessur Buksh Sing Bahadoor^y to which I have already referredV 
would seem to show that the continuance of the fields, trees, houses, (X^ 
other surface objects in position is not essential to the operation of this 
clause. 

This clause does not lay down any mode of acquisition of propertj 
It is merely a qualification of the first clause, and declares that the la 
shall not be applicable where there is a sudden change in the course 
the river. If a person has acquired a right to property under the 
clause by gradual accession, any subsequent change in the course of t 
river, such as is contemplated by the second clause, will not deprive him 
of his right,^ 

Ownership of islands formed in other modes.— With regard to the 
second kind of island, the Regulation enacts the following provisions:— 

" Third. When a chur, or island, may be thrown up in a large snJ 
navigable riv^ (the bed of which is not the property of an individnil) 
or in the sea, and the channel of the river or sea between such islaoi 

1 These small islands are known by the name of chiicJceeii in Behar. Cf. Fakuli B»! 
V. Maharajah Mohessur Bukah Sing Bahadoor, 9 B. L. R. 150 ; 16 Suth. W. R. (F. C.) '^ 

« 3 Suth. W. R. (0. R.) 68. 

8 9 B. L. R. 150 5 16 Suth. W. R. (P. C.) 5, 

 Supra, 186. 

6 The Court of Wards v. Radha Vershad Sing, 22 Suth. W. R. 289 ; affirmed by thr "ri^ 
Council, on appeal, I. L. R. 3 Cal. 796 ; I Cal. L. R. 269. 
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d the shore may not be fordable, it shall according to established usage 
at the disposal of Qovemment. But if the channel between such' 
land and the shore be fordable at anj season of the year, it shall be 
naidered an accession to the land, tenure or tenures of the person or 
m whose estate or estates may be most contiguous to it, subject to 
e 8e?eral provisions specified in the first clause of this section with 
pect to increment of land by gradual accession. 
^F<mrih, In small and shallow riyers, the bed of which with the 
(or)^ right of fishery may haye been heretofore recognised as the 
pertj of individuals, any sand-bank or chur that may be thrown up 
as hitherto, belong to the proprietor of the bed of the river, sub- 
to the provisions stated in the first clause of the present section." 
Numeration of topics conceming islands -As regards the third 
e, the following matters require elucidation : — 
(a.) The meaning of the expression * fordable channel.^ 
(I.) The point of time at which the f ordability or otherwise of the 
terrening channel should be ascertained for the purposes of this 

(e.) The meaning of the words, ^ shall be at the disposal of Govern* 
lent/ 

Probable origin of the doctrine of a fordable channel— Now as re- 
B (a), you will have observed that the doctrine of a fordable channel 
ed no part of the Boman law of alluvion. It could scarcely find a 
e in a system in which the theory with regard to the ownership of 
e bed of a river was that it was vested in the riparian proprietors • 
that whether the island was separated from the banks by forda- 
or unfordable channels, in either case it was deemed to be the pro- 
perty of the riparian owners and not of the state. The necessity for the 
.doctrine probably arose for the first time, when under the jurisprudence 
if the feudal system the theory regarding the ownership of the beds of 
rirers underwent a change, and the beds of all navigable rivers came to 
^ regarded amongst the iura regalia of the Crown. 

Fordable channel, what ?— The Regulation itself contains no inter- 
pretation clause, nor does it anywhere define the meaning of the expres- 
sion « fordable channel.* Bat it has been held under that clause that 
A channel which can be crossed only in a zigzag direction by taking 

^ The word * or ' doe.i not occur in tbe'Regalation, but it is evidently omitted by mistake. 
It ii ia Mr. Harrington's draft. Markby, Lect. on Indian Law, 53 (note)* 
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advantage of the higher portions of the bed in the drj seaaoD, and that 
*even only with the water breast-high cannot be said to be fordable.* Jl 
has been also held that a channel cannot be said to be f ordable, it' 
it can be crossed on foot at the extreme ebb of the tide only, and pro* 
bably for some short time before and after ; or, if under ordinary cir*' 
cumstances and at the most favourable season, it cannot be croesed ti' 
least for sixteen hours out of twenty-four.' 

Requisites of a strict definition of a fordsflble channeL— The depth of 
river in the dry season is not the same as it is in the wet, nor is it thfl 
same during all the months of the dry season. In fact, its dep^ Tari 
from day to day, and in a tidal river, it varies almost every moment 
For legal purposes, therefore, it is essential that there should be a predsi 
definition of the word * f ordable % and such a definition requir^ ihi 

the following elements should be fixed, namely, (i) the exact depth of 

ft 

water over the ford, (ii) the duration of time for which that depth m 
continue, and (iii) the point of time at which that depth is to be measo 
The first two elements, regard being had to the nature of them, m 
necessai*ily be somewhat arbitrary, and can only be defined by the 
lature. The third element is, perhaps, capable of being ascertained fronii 
the language of the clause itself^ and this leads us to the consideration 
of point (b) mentioned before. 

Point of time to which the fordability or otherwise of the 
ought to refer. — As regards (b), a reasonable construction of the conte; 
of the first part of the clause suggests the inference that, the period wb 
the fordability or otherwise of the intervening channel is to be asoei^ 
tained, is the time when the chur or island is thrown up ; and therefort 
the meaning of this part of the clause is, that if the island is not fordabW 
when it is thrown up, it is to be ^ at the disposal of Government.' 

But it frequently happens that at the commencement of the iff' 
season, a very small portion of the chur or island emerges from the water, 
separated ir&m either bank by unfordable channels, and as the water 
sinks down gradually, the visible surface of the island enlarges, and be- 
fore the end of the same dry season it is found to be connected witi one 
or other of the riparian estates by one or more fords, sometimes ei" od- 
ing along the whole length of the frontage. It would inde' be 
extremely inequitable, nay almost illogical, to lay down that sueb tiQf 
or island 9hould not belong to the riparian owner, but should be s ^^ 

1 Juggohundhoo Boee r Qyasoodetn, 3 Svth. W. B. (C. B.) 94. 

t Nobin Kuhore Roy T. Jogtsh Fershad Qangooly, 6 B. L. B. 843 ; 14 Sutb. W. B. S 
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i 

^jiiposal of Government, and at the same time to declare that he should 
•the owner of an alluvial increment which formed in contiguity with 
e l»nk, though it might have been wholly under water during a greater 
ion of the dry season, and only appeared above the surface just towards 
e latter end of that season ; the only difference between the nature of the 

formations being that, in the former case the soil between the chur 
island and the adjacent land happens to be covered with a few 
hes of water, say, knee-fleep or ankle-deep only ; while in the latter, 

soil is totally dry about the same period of time. It seems to me 

>t it was to meet such a hardship as this, that the second part of the 

use provided that, if the channel was f ordable ^ at any season of the 

it was to be considered as an accession to the land of the person 

ose estate might be most contiguous to it. The second part of the 

se cuts down the apparent generality of the first, and the result, 

refore, is that if the island is fordable * at any season of the year,' 

is to say, in any part of the dry season in which the formation 

above the surface of the water, and when the water has sunk to 

lowest level, it should be considered to belong to the adjoining riparian 

pnetor ; otherwise, it should be at the disposal of Government. 

Examination of cases bearing upon the topic.--But then when one 

iites to examine the series of decisions that have been passed upon this 

^Q, he finds not a little divergence and fluctuation of opinion with 

ard to the construction that ought to be put upon it. This is due 

some measure to the ambiguity of the expression ^ shall be at the 

iposal of Government,' and to 'the somewhat inartificial character of 

provisions of Act IX of 1847, witb which I shall have occasion to 

1 more fully hereafter.^ That Act relates to the assessment of 
ds gained from the sea or from rivers by alluvion or dereliction ; 

^ by its third section provides for the making of a new survey 
|V lands on the banks of rivers and on the shores of the sea, when- 
•▼er ten years shall have clasped from the approval of any prior survey 
i^J the Government, and for the preparation of new maps according to 
[■nch new survey. The seventh section enacts that whenever, on inspec- 
tion of any such new map, it appears to the local revenue authorities 
^&t an island has been thrown'up in a large and navigable river liable to 
*^ taken possession of by Government under clause 3, section 4, Begula* 
^on XI of 1825 of the Bengal pode, the said revenue authorities shall 

Leot. IX, infra, 
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• 

take immediate possession of the same for Goyernment, and shall assea 
and settle the land, &c. • 

In Wise t. Ameerunnissa Khatoon^^ and Wtse v.* Moulvi Ahdool AU^ 
decided within a few days of each other, the allnvial formation il 
which the plaintiffs Ameerunnissa Khatoon and Monlvi Abdool Ali laai 
claim under clause 1, section 4 of Regulation XI of 1825, appears 
originally as aji island with unfordable water on all sides, and sabsd 
quently became annexed to their respective estates before the tinM 
appointed for a re-survey under Act IX of 1847 arrived. Bayley u| 
Campbell, J. J., held that Act IX of 1847 had the effect of ij^odifjiij 
the provisions of the Regulation and of making the assertion of 
rights of Government " to cease to be continuous but only at ini 
of years;" and that it was clear from the language of the -^ct 
the * status ' of the land at the time of the original formation then 
was not to be looked to, but that its * status ' at the time of re-sui 
alone was to be regarded. Being of that opinion, they decreed tbelai 
to the plaintiffs, although, as I have said, the island, when it was 
thrown up, was surrounded with unfordable water on all sides. This ^ 
expressly dissented from by Norman, J., in Kalee Pershad Moozoonidar t 
The Collector of Mymensing and otherSy^ where he held that the true ml 
was that, the right to the possession of land either gained by gradual d 
cession, or reformation, or thrown up in a river or the sea, must ^ 
determined by an enquiry into the condition of the land, when it wJj 
originally gained by alluvion or thrown up, and became the subject d 
property and capable of cultivation ' or occupation as such. In delire^ 
ing judgment his Lordship said : — " It is difficult to see bow i 
right which has once accrued can be divested by any change in tfti 
condition of land adjacent to that in which such right exists, ad 
therefore one would think that if land comes into existence ad 
becomes the subject of property as an island in a navigable river, tM 
fact that tfie channel between it and the mainland dries np sube- 
quently cannot destroy rights of property or possession, which a^ 
person may have acquired in it while it continued to be an island. Asrt 
island, it must be presumed to be at the disposal of Government If ^ 

1 2 Suth. W. R. 34 ; Koer Foreshnarain Roy v. R. Watson ^ Co., 5 Sutli. W. R. (0. R) 2^» 
2 R. C. & Cr. (C. R.) 10 ; Nogendra Chunder Ohose v. Mahomed Esoff, 3 R. C. & Cr. (C R)235- 
Cf. Wise V, Ameertmnissa, 3 Snth. W. R. (C. R.) ai9. 

«2 Snth. W. R. (C. R.) 127. 3 13 Siith. W. R. 366. 
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fk taken possession of and cultivated by any persoo, the Government may 
laie rights against bim. But his possession is good and constitutes a 
fat as against all persons except the Government. The subsequent 
jing up of a channel between the island and the shore cannot affect 
right to insist on his possession as a good title as against everybody 
cept the Government, or one who can show a better title than himself, 
ere is nothing in the 3rd clause of section 4, Eegulation XI of 1825 
ich militates against thil view. The clause in question does not, in 
t, provide for the case of an island thrown up in a river, which at the 
e whfn it becomes capable of being occupied or cultivated, in other 
8, a subject of property, is separated from the lands most nearly Ad ja- 
t to it by an unf ordable channel, further than to declare that such island 
be at the disposal of Government. But if the Government does not 
fit to lay claim to it, the case will fall within the 6th clause of section 
His Lordship then read the clause in question, and continued — 
"By Act IX of 1847, the right of the Government to come in and 
possession is postponed till the time of re-survey. But it is diffi- 
't to see how that Act can affect any question between the person in 

ion and any person other than the Government. 
''I confess myself unable to assent to the rule supposed to be laid 
wn ia Wise v. Ameemnnissa Khatoouy 3 Weekly Reporter, 34, that the 
tus of the land at the time of the re-survey is to be looked at in deter- 
ining questions between rival claimants when the Government is not 
e of such claimants." 
Next arose the case of Mohini Mohun Doss v. Juggobundoo Bose^ 
which came before Sir Barnes Peacock, C. J., and Jackson and Macpher- 
W^y J. J., upon a difference of opinion between Trevor and Glover, J. J., in 
Mich, strangely enough, the pendulum of opinion swung back to its former 
lorition. The Chief Justice, who delivered the judgment of the Court, 
pfcserved as follows: — " If, when the island first formed, the river Bawor 
*M not fordable from the plaintiff's estate which formed that part of the 
Ihore which was nearest to the island, the island might, according to 
plauae 3, have been disposed of by the Government. If, before the 
Government disposed of it, the river between the plaintiff's estate 
Kootubpore and the island became fordable, then according to clause 5 
rt would belong to the plaintiff as the owner of Kootubpore.*' 

This was followed by Phear and E. Jackson, J.J., in Oolarnally 
(^l^dhry V. Gopal Loll Tagore.^ 

• ' 9 Sath. W. B. 312. ^ 9 Suth. W. U. 401 ; 5 K C. & Or. fi. 26. 
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The question, however, ultimately came for decision before a Fall Bench 
* in the case of Budrocnissa Chawdhram v. Prosunno Gooma/r Boae,^ where Ae 
learned Judges reviewed the previous authorities on the subject, and upon ft 
consideration of the 8rd clause of section 4 of the Regulation as well as oE 
Act IX of 1847 came to the conclusion that, the state of things existing 
at the time when the chur or island is thrown up or forms, is the criterioi 
by which the right, either of the Government or of the owner of the con- 
tiguous land, is to be determined, and thaf the subsequent creation off 
f ordable channel between the island and the mainland does not affect th^ 
right acquired at the period of its first formation. With regard to 14 
IX of 1847, Couch, C. J„ after adverting to some of its provisions in 
judgment, observed : — ^^What the Act seems to me to have intended to 
was to prevent the great inconvenience which might arise from ^m 
being made at different times, probably of small portions of land, si 
great expense, perhaps much greater, than the property would be worth, 
adopt a system of having the surveys at stated periods, so that wbate 
rights might be found to have accrued to Government with regard tolandj 
of this description, those rights might be enforced. It did not, I thini^ 
alter the period which had been fixed by Begulation XI of 1825 fai 
determining whether the right existed or not, namely, the period of th^ 
formation of the chur or island, and lay down the time of survey or 
preparation of the map as the period when those rights actually accraed.' 

This last view has been recognised and adopted by the Privy Conn 

in Wise v. Ameerunnisa Khatoon and Wise v. Collecior of Backergu 

where their Lordships say in their judgment that : — " Even if the Govei 

ment was not entitled to assess the lands in consequence of Act Q 4 

1847,'' — ^because a re-survey of the lands under that Act had not tab" 

place — ** they were entitled to take possession of them as lands wbidt 

originally formed as an island, and were at their first formation soq 

rounded by water which was not fordable, Ac." | 

It is always a question of fact in each case as to what is that precill 

period of time when the chur or island may properly be said to have beea| 

thrown up or to have formed.^ 

1 U Smth. W. B. (F. B.) 26. I 

S L. B. 7 Ind. A pp. 73 ; 6 Gal. L. B. 249 ; affimimg on appeal, AmeerwmisBa Khatm ^ 

Wise, 24 Sath. W. B. 485. See Cannon v. Biasonath Adhicari, 5 Oal. L. B. 154. 

^ Budroonnissa Ohowdhrain t. Frosunno Coolfwir Bo$e, 14 Saih« W. B. (F. B.) 25, jMrCotf^ 

C.J. 
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Provisions of Act IV of 1868 (B. 0.)— The Pull Bench case of 
; B^droonnissa Chowdhrain v. Prosunno Coomar Bose^^ was decided irrespec- 
:tive of the provisions of Act IV of 1868 (B. C.)> although it had been 
Ipassed two years before, because the suit in that case had been instituted 
^before the passing of that Act. I shall therefore now proceed to call 
jonr attention to some of the provisions of that enactment. Section 1 
I repeals section 7 of Act IX of 1847.* Section 2 declares that when any 
{.island shall under the provisions of clause 3, section 4 of Regulation XI 
^ 1825, be at the disposal of Government, all lands gained by gradual 
essioji to such island, shall be considered an increment thereto and 
11 be equally at the disposal of Government.^ Section 3 is substituted 
r section 7 of Act IX of 1847, and it provides that whenever it shall 
ppear to the local revenue authorities that an island has been thrown 
in a large and navigable river liable to be taken possession of by 
Ternment under clause 3, section 4 of Begulation XI of 1825 of the 
l^cingal Code, the local revenue authorities shall take immediate posses- 
on of the same for Government, and shall settle and assess 
rfle land, &c. This section therefore makes the assumption of 
sion— or ^ resumption,' as it is sometimes called, — of an island by the 
fevenue authorities independent of the inspection, and consequently irres- 
pecti?e of the previous existence, of any revenue survey map made under 
section 3 of Act IX of 1847, such as was required by section 7 of Act IX 
of 1847. Section 4 enacts that any island of which possession may have 
l«6n taken by the local revenue authorities on behalf of the Government 
tinder section 3 of this Act, shall not be deemed to have become an 
accession to the property of any person by reason of such channel be- 
aming fordable after possession of such island shall have been so taken. 
LThe Act does not expressly provide for the case where an island is 
wn up, surrounded , on all sides by unfordable water, which after- 
Wards becomes fordable from the adjacent bank, but before such island 
i^ been taken possession of by Government. There can be no doubt, 
that it would still be governed by the Privy Council judgment to which I 
have just referred. 

Fordable channel, what, according to the Alluvion Bills— The 
Alluvion Bill of 1879 as well as that of 1881, after deiining, by an 

1 U Suth. W. R. (F. B.) 25. « Bupra, 201. 

' This was the law even before the^assiDg of the Act. Kally Nath Roy Ohowdhry v. J. 
I^wrw, 3 Suth. W. E. (C R.) 122. 
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interpretation-clause, an ' island ' as ' land surrounded by water 
capable of being employed for cultivation, pasture or other nsf 
purpose/ and pointing out, as I have already stated, what formations ai 
included in such definition and what are not, goes on to lay down in tl 
same clause that ^^ a channel is said to be fordable when it does iioti 
exceed five feet in depth in the dry season next after the formatioi 
referred to and throughout the twenty-four hours." 

The Bills then provide that when an island is formed in a river, the 
sea, or a lake and is separated from each bank or shore by a channel not; 
fordable at any point, the Government is entitled to such island^ but if j 
it is separated from the bank or banks by a fordable channel or channtJii 
the owner of such bank or banks is entitled to it. Now it may be ob- 
served that, although there are some islands which at their first f(»mi- 
tion are covered with feriiljzing silts, which render the soil cnlturablelij' 
hand-sowing, yet in the large majority of cases, these islands at tkif 
first formation are mere tracts of sand (more or less extensive), scarcelf 
fit for cultivation, pasture or other useful purpose, and it is not until 
after the lapse of a year or two that they grow fit for such purposes, 
The effect of the foregoing definition of an island, therefore, is that, the 
fordability or otherwise of the channel separating an island from tbtf 
mainland is to be determined, and the competing claims of GoverD-j 
ment and of private individuals to the proprietorship of such island artj 
to be adjudged, not by a reference to the state of things existing at thfl 
time when such island is first thrown up, but to those happening 
next after the period when the island becomes fit to be emploj'<4 
for cultivation, pasture or other useful purpose. Until an island be* 
comes fit for any of these purposes, it continues by reason of this defini- 
tion to be a part of the ' public domain,' incapable of being lawfall/ 
possessed by any private person, but liable, nevertheless, to be taken 
possession of meanwhile by Government, (for possession may be taken of 
it as soon as it is formed), as trustee for him who may thereate 
acquire ownership in it, whether he be a private individual or the Govern- 
ment itself. 

If Government lays claim to an island on the ground that it is ford- 
able from a riparian estate belonging to itself, it is bound to show, liw 
any other private individual,^ that the intervening channel is fordable at 
any season of the year, and was fordable when the island was thrown op. 

I Mit.s«amai Tahira v. The Qovermnentf 6 Suth. W. R. (C. E.) 123 j on review, 7 Soth. W. 
R. (C. R.) 513. 
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Meaning of the expression * shall be at the disposal of Oovemment ' 

iOtCl. 3, s. 4, Reg. XI of 1825.— The words * ab^the disposal of Government' 
used in clause 3 section 4, of Begnlation XI of 1825, in section 7 of Act 
IX of 1847 and in section 2 of Act IV of 1868 (B. C), mean that the pro- 
pert7 in, and the absolute right of disposal of, the island is vested in the 
Government, and not that the Government has merely a right to assess 
leTcnue* on it,i That this is the true signification of these words 
is corroborated bj the language of clause 12 section 6, of Regulation IX 
tf 1825, where the same words occur, and where it is impossible to 
altribnte any other sense to them. 

\ Ownership of accretions annexed to islands separated from the 
kuunland by fordable channels.— It follows as a corollary from clause 
% section 4 of the Eegulation that, if an island or chur becomes the 
^iropefty of a riparian proprietor by reason of the fordability of the 

iterrening channel, all further accretions to it, if gained by * gra- 
accession,* also belong to him, even though the result in the 
gate may be a prolongation of the island in front of neighbouring 

iparian estates.* This is true only so long as the accretions to the 
hhui are added in such a way as to be unfordable from the estates 
i neighbouring riparian owners ; and if the intervening channel silts 
ip afterwards, that circumstance alone cannot deprive the owner of 

e island of the right which he has already acquired in such accretion. 

ut it might be a question, whether if such accretions extended ex 
jpdverso of the frontage of his neighbour in such a way as to become ford- 
ible from his estate pari passu with the progress of the accretion, such 
increment to the island by accretion would stiU belong to him ex- 
jdosively or would be divisible between him and his neighbour. 

Ownership of accretions separated from the mainland by fords of 

Qiequal lengths.— Another question which might possibly arise is, if the 
iccretion formed in front of two or more estates or holdings, situated either 
^ the same bank or on opposite banks, in such manner as k) be connect- 
ed ^ith each one of them respectively by fords of unequal lengths. 
Clav"^ 3, section 4 of the Regulation provides generally that an accretion 

^ >>iellut Chunder Qhose v. The Collector of Bhagulpore, Suth. W E. 1864. p. 73. Of. Wise 
▼• Ati ..rooniasa Khatoony L. E. 7 Ind. App. 73 j 6 Cal. L. E. 249 ; Kalee Per shad Mozoomdar v. 
T'le C \llector of Mymensing^ 13 Snth. W. E. 866 ; Koer Poresh Narain Roy v. R. WaUon, ^ Co., 
5 Sat W. K. (0. E.) 283 ; 2. E. C. & Cr. (0. E.) 10. 

^ flam AH Chowdhri v. Gopdl Lall 1tigor€y 9 Suth. W. B. 401. Cf. Kally Nath Roy 
^^ ' V. /. Lawrie, 3 Suth. W. E. (C. E.) 122. This agrees with the Eoman Law. 8wpra, 128. 
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separated by a f ordable channel " shall be considered an accession to tlie 
• land of the person or persons whose estate or estates may be most contigft* 
ous to it/' There has been as yet no judicial interpretation of these words, 
but taking them in their plain ordinary sense, it is difficult to put upon theoi 
any other construction than that, in the case of an island fordable from two 
or more estates or holdings on the same bank or on opposite banks, th0 
owner of the estate or holding with which it may happen to be connected 
by the shortest ford is to get it; but that if t^o or more estates or holdin 
happen to be connected with it by shortest fords of equal lengths, i 
it is to be apportioned among the owners of such estates or }lo1 
respectively. It is easy to conceive instances in which such a role 
this is likely to result in grave hardship, by depriving riparian proprii 
ot their water frontage for ever, and hence the Alluvion Bills fp 
that in all such cases the island shall be divided among all those 
from whose estates or holdings it may be fordable, the lengths of 
coQuecting fords being treated as wholly immaterial. 

Under the head of alluvion, I have already discussed the rule for 
apportionment, among several riparian owners, of islands separated fro' 
their respective estates by a fordable channel or fordable channels.^ 

In a suit to recover possession of an alluvial formation on the gro^ 
that it is an increment annexed by gradual accession, if the defence 
the person, who is in possession thereof, either as lessee under, or as 
purchaser from. Government, be that such formation originally arose 
an island in a large navigable river surrounded on all sides by unforda 
water, then Government must be made a party.* 

Ownership of sandbanks or churs thrown up in ' small and flhallo 
rivers. — Sandbanks or churs thrown up in * small and shallow' rivers, t 
beds whereof with the right of fishery belong to private individuals, ai 
by clause 4 of section 4 of the Regulation, which I have already 
to you, declared to belong to the proprietors of such beds. 

It has i)een held that accretions formed by alluvion in a * small ai» 
shallow' river belong to the owner of its bed, even where the ]ulkur,ortM 
exclusive right of fishery, is in a third person.^ The dried "' ^^ 
of the channel of such a*river belongs to the owner of the estate ii ^^^ 



1 Supray 188—192. 

a Act IX of 1847. 8. 9. ; Cannon v. Biatonath^dhicarif 6 Cal. ^. B. 154. 

a Chunder Monee Chowdhrain y. Sreemuttee Chowdhrain, 4 Snth. W. B. (C. B.) ^ 
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tt is sitnated,^ and the owner of bhe opposite bank cannot claim one- 
hSt of it on the ground that it was a flowing river before.* 

Nadibharati lands, or lands discovered by the silting up of a small and 
Bballow river, belong the owner of the site and not to the riparian pro- 
^etor to whose lands they happen to be an accretion.^ 

IV.. Avulsion. — The rule as to avulsion is laid down by clause 2, 

ion 4 of the Eegulation in the following terms: — " The above rule " — 

e. the nde regarding land gained by gradual accession, — " shall not 

considered applicable to cases in which a river may by 

violence of its stream separate a considerable piece of land from one 

te and join it to another estate without destroying the identity and 

venting the recognition of the land so removed. In such cases the 

d on being clearly recognised shall remain the property of its original 

A forcible and sudden disruption of land is so unusual a phenome- 

even in such wild and erratic rivers as those in Bengal, that it is 

^pottible to trace in the reports of cases any instance in which a 

upon that ground has ever been put forward. Should any claim 

n^ade to land on the ground that it was dissevered by avulsion, it 

^ms, it would, in the absence of any special provision regarding the 

le in the Limitation Act, have to be made within the same period of 

utation as that which is prescribed for ordinary suits for recovery of 

^ssion of land. 

' IfifM 8yfo€>llah ▼. Bhuttwn, 10 Snth. W. B. 68. 

* iVosunno Kumar Thakoor r. KriaUio ChoitonTU) Raiy 8 B. G. & Gr. (G. B.) 14. 

^ flort Kiahore JhUt y. The Collector of Dacca, 3 B. L. B. (App.) 116. 
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LBCTURB Vin. 
ALLUVION AND DILUTION.— (Om^inM^O. 

{Anglo-Indian Law). 

y. Reformation on original site — PaBiagea from judgment in Lope^e ea§e — Prinoiplei ei 
ciated therein — Does the doctrine of reformation apply where the antecedent dilaTiatioai 
nte had taken place by slow, £pulnal and imperceptible degrees P — Reasons for a 
oonclnsion— -Historical review of the oases relating to the doctrine anterior to 
case — Lopen ▼. Mvddun Mohan Thakoor — Nogendra Chandra Ohose y. Mah4)med Esof—^t 
of cases to which the doctrine applies — Discussion of the modes in which a 
right to the site is generally eyidenced — Donbtfnl case of reformation on old sit 
of proof of title to the site required — ^Bight of a purchaser of an estate from, < 
ment to lands reformed on original sites nnder peculiar circumstances — Illi 
of such a case — YI. Custom — Reg. XI of 1825, s. 2. — Hardship of the custom—] 
kinds of usages in the Puigab — Discussion of their respectiye merits — Usage moA^ 
clear and definite — Usage merely local— Baboo BiBseaswr Nath v. Makarc(jah Moii 
Biikah Sing Bahadur, 

V. Reformation on original site. — The rules relating to the acquisit 
of ownership in alluvial forinatious, derelict or abandoned riyer-beds, 
islands, discussed in the preceding lecture, are subject to an all-impoi 
and overriding proviso, introduced by Courts of Justice under thegoidt 
of ' the general principles of equity and juistice % prescribed for them 
the legislature, by the residuary clause of the fourth section of the 
lation. That proviso may be shortly stated thus : Where land is form! 
on a diluviated but ascertainable site, or where an ascertainable sitei 
discovered by the recession or subsidence of waters, such land or 
covered site belongs to him who has a subsisting title thereto. Thisj 
called the doctrine of ^ reformation on original site,' and it rests u] 
the principle that in* contemplation of law, land covered by water is 
same as land covered by crops. Law knows no difference between 
covered by water and land covered by crops, provided the ownership 
the land can be ascertained. 

Passages from judgment in Lopez's case— In order that yon 
thoroughly appreciate the real foundation and the nature of this doc< 
I propose to read to you a few passages from the judgment of the Pn^ 
Council in Lopez v. Muddtm Mohan Thc^koor^ which is the leading car u] 

1 18 Moo. Ind. App. 467; 6 B. L. E. 521 ; 14 Snth. W. B. (P. C.) 11. 
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ibe subject. They contain at once a complete exposition and a precise 
defiaition of the principles upon which the law of accretion, as well as 
the doctrine of reformation on original site, is based. Their Lordships 
laid :— ^< The rule of the English law applicable to this case, is thus 
expressed in a work of great authority, Hale de lure Maris, p. 15 : — 
'If a subject hath land adjoining the sea, and the violence of the sea 
iwallow it up, but so that yet there be reasonable marks to continue 
kbe notice of it ; or though Ihe marks be defaced, yet if by situation 
|md extent of quantity and bounding upon the firm land, the same can 
kno^, or it be by art or industry regained, the subject doth not lose 
property.' •If the mark remain or continue, or the extent can 
>iiably be certain, the case is clear.' And in another place, p. 17, he 
^J8:« ^But if it be freely left again by the reflax and recess of the 
the owner may have his land as before, if. he can make out where 
what it was ; for he cannot lose his propriety of the soil, although 
bit a time becomes part of the sea, and within the Admiral's jurisdic- 
while it so continues.' 

" This principle is one not merely of English law, not a principle 

'Uliar to any system of municipal law, but it is a principle founded in 

iversal law and justice ; that is to say, that whoever has land, wher- 

^^^ it is, whatever may be the accident to which it has been exposed, 

Aether it be a vineyard which is covered by lava or ashes from a volcano, 

a field covered by the sea or by a river, the ground, the site, the pro- 

tf 9 remains in the original owner. 

^ There is, however, another principle recognised in the English law, 
^rived from the Civil law, which is this, — that where there is an acquisi- 
)& of land from the sea or a river by gradual, slow, and imperceptible 
kus, there, from tiie supposed necessity of the case, and the difficulty 
leaving to determine, year by year, to whom an inch, or a foot, or a 
fd belongs, the accretion by alluvion is held to belong to the owner of 
^fi adjoining land, Bex. v. Lard Tarhorough (2 Bligh, N. R., 147). And 
i^ converse of that rule was, in the year 1889, held by the English 
i^^urts to apply to the case of a similar wearing away of the banks of a 
*^vigable river, so that there the owner of the river gained from the 
F^d iu the same way as the owner of the land had in the former case 
;8*iaed from the sea {In re The Hull & Selby Railway, 5 Mee. & Wei. 
i^^^T). To what extent that rule wpuld be carried in this country, if there 
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were existing certain means of identifying the original bounds of tbe 
property, by landmarks, by maps, or by a mine under the sea, or otker 
means of that kind, has never been judicially determined. 

^' This principle of law, so far as relates to accretion, has, to some! 
extent, been made part of the positive written law of India, and it is oij 
the operation of such positive written law that the defendants' case ii' 
based. This law is to be found in the Begulation XI of 1825, a Be^olip 
tion for declaring the rules to be observed on the determining of claimi 
to lands gained by alluvion, or by the dereliction of a river, or the 
There is a recital in that Regulation, as to disputes which h%i 
with regard to such claims, and the necessity of having some defini 
rule laid down with regard to several matters, only one of which is mk^i 
rial or relevant to the present case ; and that is the case provided for If 
the 4th section of the Regulation. By clause 1 of that section it 
provided that, ^ when land may be gained by gradual accession, whe 
from the recess of a river or of the sea, it shall be considered an im 
ment to the tenure of the person to whose land or estate it is th' 
annexed, whether such land or estate be held immediately from 
Government,' or from any intermediate landowner. And the defendantstj 
contention is, that the plaintiff's land having been wholly submergedt 
BO as to make their (the defendants') land the river boundary, the subse* 
quent recession of the river has caused a gradual accession to their landj 
and an increment by annexation to their estate, notwithstanding thil 
the land has been reformed on the ascertainable and ascertained site of 
the plaintiff's mouzah. 

** It is to be observed, however, that that clause refers simply to 
cases of gain, of acquisition by means of gradual accession. There u* 
no words which imply the confiscation or destruction of any private 
person's property whatever. If a Begulation is to be construed as takis;! 
away anybody's property, that intention to take away ought to ta! 
expressed in very plain words, or be made out by very plain and necessaif 
implication. The plaintiff here says, — * I had the property. It wm 
my property before it was covered by the Ganges. It remained my pro- 
perty after it was submerged by the Ganges. There was nothing in that 
state of things that took it from me and gave it to any other p" 'Bon* 
And in answer to such a claim it would certainly seem that some bin? 
more than mere reference to the acquisition of land by incremeit,bj 
alluvion, or by what other term may be used, would be required in ')rder 
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io enable the owner of one property to take property which had been 
J bgally vested in another. 

" In truth, when the whole words are looked at, not merely of that 
daase, but of the whole Regulation, it is quite obvious that what the 
ithen legislative authority was dealing with, was the gain which an 
indiridual proprietor might make in this way from that which was part 
<rf the public territory, the public domain not usable in the ordinary 
»8e, that is to say, the sea*belonging to the^state, a public river belong- 
g to the state ; this was a gift to an individual whose estate lay upon 
e riv^ or lay upon the sea, a gift to him of that which, by accretion, 
me valuable and usable out of that which was in a state of nature 
er valuable nor usable. 

**^And on the very words of the section itself, if the ownership of 

submerged site remained as it was (and there seems nothing to take 

away), it is difficult to see why a deposit of alluvion directly upon it 

luot at least as much an accretion and annexation vertically to the site 

it would be an accretion and annexation longitudinally to the river 

tage of the adjoining property." 

Principles enunciated therein. — ^The principles enunciated in the 
ages I have just read may shortly be formulated thus : — 

1. An acquisition of land from the sea or a river must satisfy two 
editions, before it can be claimed by an adjoining proprietor under the 
•w of accession : — 

(a.) The acquisition must be by gradual, slow, and imperceptible 
t&eans. 

(6.) The acquisition must be made from that which is part of the 
public territory % the * public domain * or the * public waste % as it is 
*>nietimes called, and not out that which is the property of a private 
^vidual. 

2. A claim founded on the doctrine of * reformation on original site * 
*Q8t also satisfy two conditions : — 

i (a.) The site over which the land reforms must be clearly ascer- 

J^ tamed to be the property of a private owner, (Government in its capacity 

.' ^' " ''Amindar being included in that category). 

} .) It must be shown that such owner has a subsisting title to the 

\ ^it€ I the time when he makes the claim. 

j ord Justice James, who deliyered the judgment of the Judicial Com- 

i ^^^ 5> assimilates tne doctrine of reformation on original site to the law 
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of accretion by aHuvion, and describes the latter as ' an accretion aod 
annexation longitudinally ' to the riparian frontage, and the f ormeMA 
* an accretion and annexation vertically ' to the site. 

Does the doctrine of reformation apply where the antecedent 
diluviation of site had taken place by imperceptible degrees ?— ^Reasont 
for a negative condnsion.— It seems questionable whether the doctrine 
of reformation on original site may properly be extended to ttie case^ 
where the site upon which land is reforihed by deposit of alluTion 
had previously been submerged under water by the slow, g^dnal ao^ 
imperceptible encroachment of the river, although the site may be 
clearly identifiable, as it is where land becomes submerged in conseqaem 
of a sudden inundation. The distinction between the two model 
submergence has, as I have pointed out already^, been clearly i«ef*. 
nised in a recent English case,^ which lays down that gradual al 
imperceptible encroachment by a river, even when the extent of 
encroachment, or, in other words, of the submerged site, is capable 
being clearly ascertained, creates a right in favour of the owner of 
bed, and consequently extinguishes the right of the owner of the site. | 

This distinction is also traceable in the judgment of the Privj 
Council, I read to you just now. The passages cited by Lord Jostiol 
James from Hale de lure Maris occur in that treatise under the heading 
^ The increase per relictionem, or recess of the sea,' which, as i^ 
stated in a subsequent chapter, refers to ^ a sudden retreat of the seajj 
and Lord Hale adds in that chapter that, *^ this accession of lan4 
in this eminent and sudden manner by the recess of the sea, doth noi 
come under the former title of alluvio, or increase per projectionem.'' Anl 
even in the passage cited by Lord Justice James, Lord Hale says : — *^lt$ 
subject hath land adjoining the sea, and the violence of the sea swallow 
it up, &c.'' The Privy Council in their judgment go on to say : — " Who- 
ever has land, wherever it is, whatever may be the accident to which it 
has been exposed, whether it be a vineyard which is covered by lafs or 
ashes from a volcano, or a field covered by the sea or by a river, 
ground, the site, the property, remains in the original owner.'' It is cli 
from this passage, read by the light of the passages cited from 
De lure Maris, that the Privy Council was* thinking of the absorpii 
of a field by a cataclysm of a9 sudden and violent a character, resaltin 
for instance, from an earthquake or a cyclone, as is the devastation of 

» Supra, 16*~168. Foster r. Wright, 4 0. P. D. 438. 



REVIEW OF AUTHORITIES ANTERIOR TO LOPKZ's CASE. 215 

: nnejard by lava or ashes from a Tolcano. This position also derives^ 
[additional, if not mncb, support from the fact that their Lordships stated 

I 

[further that in their opinion the qnestion raised in the case then before 
mem was similar to that which had arisen in a previous case decided by 
^Ihem, namely, that of Mtusumat Imam Bandi v. Hurgcbind Oho8e\ where, 
in describing the nature of the submergence of the land before its re- 
ippearance, their Lordships said that the land then in dispute had pre- 
jtioosly been ' inundated.' An inundation, though it may not always be 
sodden event, certainly cannot be described as a change which is slow, 
naUand imperceptible in its progress. 

Review of authorities anterior to Lopez's case.— Having thus ascer- 
ined the true basis of the doctrine of reformation on original site, 
thipk we are now in a position to review its previous history. The 
t case in order of time is MiMsum/it Im^m ^andi v. Ewrgohind Ohoe^ 
) decided by the Privy Council, There the question was whether a 
quantity of alluvial land formed part of the appellants' or of the 
odents* estate. Their Lordships said : " The whole of the district 
bining the land in dispute, as well as that land itself, is flat, and very 
ble to be covered or washed away by the waters of the Ganges, which 
iver frequently changes its channeL That land in dispute was inundated 
ut the year 1787 ; it remained covered with water till about 1801, and 
en became partly dry, until, in the year 1814 it was again inundated. 
t this period it once again re-appeared above the surface of the water, 
d by the year 1820, it became valuable land. 
" The question then is, to whom did this land belong before the 
Mnndation ? Whoever was the ovmer then, remained the owner while it 
■^aa covered with water, and after it became dry." 

The next case is Mvssum^t Sunduloonissa Beebee v. Oooroopersad Rai » 

(1859) where the Calcutta Sudder Dewany Adawlut acted upon the same 

principle as that laid down in the judgment of the Privy Council I have 

\i^ noticed. Then followed the case of Bomanath Tagore v. Chunder 

Sdrain Chawdhry* (1862) where Peacock, C. J., and Bayley and Kemp. J. J., 

4 Moo. Ind. App. 408 ; 7 Suth. W. E. (P. 0.) 67 ; 2 B. L. B. (P. C.) 4. 

TMd. 

i. D. 1859, p. 470. 

liarah. 136 ; Snth. W. B. Sp. No. 45. It may be remarked that in this case the 
RpM -m1 owner reoeived from Government an abatement of revenae in proportioir to the land 
lort ij dilnvion, and yet h'e was held entitled to the land which had reformed on the sabmerged 
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^decided that lands washed away and afterwards reformed on an old site, 
which can be clearly recognised, are not lands * gained ' within the mefa- 
ing of clause 1, section 4, Regulation XI of 1825, that is to say, they doi 
not become the property of the adjoining owner but remain the property: 
of the original owner. Their Lordships said :— « It never could have beeii 
intended that where the surface of an estate is washed away, and t)ie lower' 
portion of it is covered with water and formed into a portion of the bed o^ 
a river, the ownership of that portion of the estate which has become in«! 
accessible in consequence of its being covered with water should be lost "J 
and " that, when the surface is reformed it should become the properly m 
an entirely different owner, because he may happen to be the owner of th 
estate adjoining. If such were the case, if A had an estate between i, 
river and the estate of B, and A^s estate were washed away, leaving Wt 
estate adjoining the river, B would become the owner of A's estate if i 
should be gradually reformed on the old site." They go on :— " 
principle is that, where the accretion can be clearly recognised as ha?ii 
been reformed on that which formerly belonged to a known proprietor^ 
it shall remain the property of the original owner. This is founded ^ 
general principles of equity and justice, which are the principles recog- 
nised by the 6th clause. We think clause 1, section 4, applies only td 
cases of land gained, that is to say, formed upon a site which cannot hi 
recognised as that of any former proprietor." 

In Kirtee Narain Chowdhry v. Protab Chunder Burooah,^ (1868) theri 
was a difference of opinion between Campbell and Bayley, JJ,, as to wheJ 
ther the case which was before them came within the purview of Bomanad, 
Tagore v. Chvmder Narain Chowdhry\ the latter holding that it did, and the; 
former, that it did not. Campbell, J, referred to tjie Civil law and cited: 
Code Napoleon in support of his position that the mere fact that ttaj 
original site can be geographically ascertained does not preclude the! 
riparian owner from claiming the reformation on that site as an accessiofl! 
to his estate by alluvion. He said : " when the whole of the useful upper 
soil is gone, the mere fact that the site is geographically the same, and 
that the subsoil in the bowels of the earth may still be the same, will 
not enable him to follow and reclaim the ne.w land." When the case 
came before a Full Bench, the learned judges declined to return any answer 

» Suth. W. B. (Sp. No.) 129; 2 Sevestre 880. ^ 
a Manih., 186 ; »ath. W. B. (Sp. No.) 45. 
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on the point, being of opinion that the case resolved itself into a mere 
qaestion of boundary. 

In Maseyk v. Hedger} (1864) the Court drew a distinction between 
;the case where land is gained by the gradual recession of a river and is 
added to a riparian estate by the operation of nature, although such land 
[may at the same time have reformed on a site which was formerly 
of the property of another person ; and the case where the river en- 
iaches upon and diluviates a riparian estate and then goes back leaving 
new formation on the original site. In the former case, it held that the 
d reformed would belong to the riparian owner ; in the latter, to the 
er of the old site. It* is difficult to see upon what principle this 
erence between the resultant rights in the two cases can be based, if it 
on<;p assumed that in either case the formation is upon an identifiable 
belonging to some known individual. , Besides, there does not 
pear to be any foundation in fact for the physical distinction which 
^opposed to exist between the two cases, because reformation on an- 
lite always implies diluviation of that site at some anterior period. 
t«woald be a manifest contradiction of ideas to speak of land ^ gained ' 
br the first time from the bed of a navigable river (the doctrine of 
formation being clearly inapplicable to a private stream), as being at 
e same time a reformation on a * site,' which, according to its received 
ipfnification connotes antecedent proprietary right in some private 
dividual. 

To proceed : The point then arose for consideration before a Full 
iich in Katteemonee Dasi v. Ranee Monmohinee^^ (1865) where the facts 
*ere shortly these : — The plaintiff's estate was situated between the river 
to one side and the defendant's estate on the other. The river diluviated 
e whole of the plaintiff's, and a portion of the defendant's estate ; 
r more than a quarter of a century the river receded, and the result 
[Was that lands reformed on the original sites of both the estates. 

Their Lordships reviewed the case of Bomanath Tagore v. Chunder 
Sarain Choivdhry^, and that of Mussumat Imam Bandi v. Hurgohind Qhose^^ 
Wid held that the principle laid down in them could be applied only where 
the surface stratum was swppt away and lost, without disturbing the 

• Suth. W. R. 1864, p. 306. 

* B. L. R. Snpp. Vol. 363 ; 3 Suth. W. R. (C. R.) 51 j 2 Seveatro, 88g. 
 Marsh., 136 ; Snth. W. R. Sp. No. 46.» 

* 4 Moo. Ind. App. 403 ; 7 Suth. W. R. (P. C.) 67 ; 2 B. L. R. (P. C.) 4. 

28 




218 ALLUVION AND PILTTVION : ANGLO-INDIAN LAW. 

old ownership in the land or mines beneath ; but that such ownership 
could not continue after the lapse, as in that case, of such a Img 
period, as a quarter of a century, unless something beyond mere identity^ 
of site was adduced in proof of it. The Privy Council in noticing thii 
case in their judgment in Lopez v. Muddun Mohan ThaJcoor^^ observed* 
— "And it seems to have been considered that the former case 
■—that is, Bonianath Tagore v. Chunder Narain Clwwdhry^ — " did n< 
apply to any case where the property was io be considered as who! 
lost and absorbed, and no part of the surface remained capable of iden 
fication ; where there was a complete diluviation of the usable l^jid, 
nothing but a useless site left at the bottom *of the river. Their 
ships, however, are unable to assent to any such distinction be 
surface and site. The site is the property and the law knows no,( 
ence between a site covered by water and a site covered by crops, proti 
the ownership of the site be ascertained.'* 

The judgment of the Full Bench was followed in Kenney v. 
SumeeroonisHa^ (1865), Kaleemonee Dehia v. The Collector of Mymenmj^ 
(1866), Narainee Burmonee v. Tarinee Chum Singh^ (1866), Kazi Tora 
deenv.Sham Kanth Banerjee^ (1866), sxid iluthoora Nath Muzoomdart 
Tarinee Churn SingV (1867). In the last case the learned judges felt d 
strained to foUow the Full Bench decision in Katteemonee Dasi v. Mon 
hinee Debe^, although the lands in dispute had reformed only fi 
years after diluviation. Peacock, C. J., who delivered the judgment 
the Court, thus remarked with regard to that case : — " I do not thorougi 
ly understand all that is said in the Full Bench case reported in the 3 
Weekly Eeporter, p. 61, with regard to time and means of identiij 
The Full Bench case was also followed in Oohind Nath Sandyal v. -S< 
Coomar Banerjee^ (1867), and noticed in Mohinee Mohan Das v. 
hundhu Bose,^^ (1868), where Peacock, C. J., said that, besides the t 
modes of acquisition expressly provided for by the Regulation, namelf^ 
where land is gained by gradual accession, and where a chur or island * 
thrown up in a large navigable river and the channel between such islw»; 

» 13 Moo. Ind. App. 467; 6 B. L. R. 521 ; 14 Suth. W. E. (P. 0.) 11- 

• 2 Marsh., 136 j Snth. W. R. Sp. No. 46. 

• 3 Suth. W. R. (C. R.) 68. * 6 Suth. W. R. (0. R.) 65. 
» 6 Suth. W. R. (0. R.) 40. « 6 Suth. W. R. (0. R.} 249. 
^ 8 Suth. W. R. (0. R.) 164. 

• B. L. R. Supp. Vol. 833 ; 3 Suth, W. R. (0. &.) 51 ; 2 Sevestio, 88g. 

• 8 Suth. W. R. 206. »« 9 Suth. W. R. 812. 
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Mtii the shore is fordable at anj season of the year, it was once thought 
fiist there was a third mode in which land might be acquired, namely^ 
ij reformation on an old site, but that the Full Bench had decided that 
&e ownership of the site did not give a title to the reformation. The 
last case which closed the series was Rashmonee JDasi v. Bhohonath BhuU 
bcharjee^ (1869). It only remains now for me to notice Maharanee Indurjeet 
feer V. Mohunt Jumna Das^ (1870) which was decided apparently before 
le judgment of the Privy Council in Lopez v. Muddun Mohan Thakoor^^ 
rived in this country. There the foundation of a house and of a well 
discovered beneath the surface of the land which had reformed, and 
identified as having been the property of the plaintiff before sub- 
ion. From this the High Court inferred that the Court below 
ij;i effect found that the substratum of the land had never been 
mated and was still recognisable, subject qnly to a certain surface 
sand which had been deposited upon it, and it therefore held that that 
Bug brought the case within the exceptional instance of the dis- 
^^oi a mine in the site referred to in the decision of the Full 



Lopez V. Muddan Mohan Thakoor.— -This somewhat long chain of 
asions, extending over a period of nearly eight years, was at last over- 
led by the judgment of the Privy Council in Lopez v. Muddan Mohan 
ikoor^ in which the facts were closely similar to those in the Full Bench 
of Katteemonee Dasi v. Monmohinee Debi.^ The appellant's estate 
situated between the river on one side and the respondents' estate 
the other. In 1840, a portion of the appellant's land having been 
ihed away, and fears being entertained as to a confusion of boundaries, 
plan was, by consent of the appellant and the respondents, drawn 
showing the boundaries as they existed of old. Subsequently, the 
^te of the appellant was completely submerged, bat he nevertheless 
^tmued to pay Government revenue for it. In 1848 the river began 
r ^^cede and alluvial accretions began to form on the old site of the 
appellant's estate, but in contiguity with the unsubmerged land of 
**ie respondents. In that year a survey map was made in which the 
"^^ndaries of the appellant's estate, including the submerged portion, 
^ere retained with the aid of the map that had been prepared by the 

I ' 12 Suth. W. E. 252. • 14 Suth. W. E. 164. 

' 13 Moo. Ind. App. 4G7 ; 5 B. L. E. 52l ; 14 Suth. W. E. (P. 0.) 11. 
* ^' I*. E. Supp. Vol. 363 i 8 Suth. W. E. (0. E.) 61 j 2 Serestre, 88g. 



i 

220 ALLUVION AND DILUVION : ANGLO-INDIAN LAW. 

parties themselves in 1840. In 1861 the alluvial deposit increased aoati 
to make it fit for cultivation. The land in dispute in this case was 
covered by water for a period of only eight or nine years. Upon th 
facts the Privy Council pronounced the judgment, the material porti* 
of which I have already read to you. 

The principle laid down in that case has been subsequently 
affirmed by the Privy Council in several other cases,^ and may now 
taken as settled law. 

Nag^endra Chandra Chose v. Mahomed Esoff — Out of those I sball 
this stage only refer to the case of Nogendra Chandra Ghose v. Mi 
Esoff.^ It is not necessary to read jto you in extenso the whole of 
judgment. After having shortly stated the principal provisions of 
Regulation, their Lordships continued : — " Two observations arise 
the statute. ^ 

" 1«^.— There is nothing to show that the first rule contemplates o 
than that which commonly falls within the definition of ^ alluvion/ 
land gained by gradual and imperceptible accretion, the i7u:rm>efd 
latens of the Civil Law. 

" 2nd.— No express provision is made for the case of land which 
been lost to the original proprietor by the encroachment of the sea, or 
river. But, on the other hand, there is nothing to take away or de 
the right of the original proprietor in such a case, which must, therefo 
be determined by * the general principles of equity or justice ' under 
fifth rule." 

I shall also read that portion of the judgment in which their h 
ships reconcile the apparent inconsistency between their judgments 
Eckowri Singh v. Hiralal SeaP and Lopez v. Muddan Mohan Thakoor* re* 
pectively, and dispose of an argument, founded upon an American woM 
against the right of riparian proprietors to increments annexed tfl 
estates, having a fixed area, and bounded by mathematical lines. Th^ 
say: — "It was moreover contended that some at least of the principle* 

* Nogendra Chunder Ohose v. Mahomed Esoffj 10 B. L. E. 406 ; 18 Suth. W. E. 113 ; ?a^^ 
wan Sing v. Mohessur Buksh Sing, 9 B. L. E. 150 ; 16 Snth. W. E. (P. C.) 6 ; HursahaiBi"^^' 
Syud Loot/ Ali, L. E. 2 Ind. App. 28 ; 23 Suth. W. E. 8 j \4, B. L. E, 268 ; Rani Sarat Siff^^ 
Vehya v. Soorjya Kanth Acharjf/a, 25 Snth. W. E. 242 ; Radha Proshad Singh v. JtamCooV] 
Singh, I L. E. 3 Cal. 796 ; 1 Cal. L. E. 259. I 

 10 B. L. E 406 ; 18 Suth. W. E. 113. I 

• 12 Moo. Ind. App. 136 j 2 B. L. E. (P. 0.) 4-; 11 Suth. W. E» (P. C.) 2. I 

 13 Moo. Ind. App. 467 ; 5 B. L. E. 521 ; 14 Suth. W. E. (P. C.) 11. \ 
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jttd down in the case of Lopez v. Muddan Mohan Thakoor^, are in ^ 
prfict with the previous decision of this Board in the case of Eckowrl 
^h f. Hiralal Secd^, That case had not been reported when that of 
\Bpez V. Muddnn Mohan Thakoor^ was decided, and does not appear to 
•?e been cited in the argument. Their Lordships cannot, however, per- 
Bve any inconsistency between the two judgments. The decision in 
^ case of Echowri Singh v. Hiralal Seafi seems to have proceeded on 
R) grounds, namely, Ist, that it was not competent to the plain- 
who had alleged a title to the land as an accretion to their 
tp raise at the hearing of their appeal a different case, viz., one 
)If of original ownership of the site of the lands reformed ; and 
idly, that, had such a title been properly pleaded, the evidence 
^djx) establish the identification of the site. The case of Muasamat 
mBandi v. Hurgohind Ohose^ is cited in the judgment, which throws no 
At upon the validity of such a title if properly pleaded and proved, 
ill, the learned counsel for the respondents argued broadly that by 
Ivriation into a navigable river, land is permanently lost to the original 
^rietor and becomes the property of the state ; and in support of 
proposition, they relied much on an American work * Houck on Navi- 
ible Bivers/ which they argued was the more deserving of attention by 
m of the similarity which exists between the great rivers of America 
those of India in their conditions and mode of action. This autho- 
^J, however, does not appear to their Lordships to assist the respondents' 
The law of alluvion in America seems to be less favourable to 
irian proprietors than that of India or England. For Mr. Houck 
^^8 a distinction between estates consisting of a given quantity of land 
M defined by a mathematical line, though by one on the margin of a 
per, and those of which the river is the nominal boundary. He holds 

tt in the former case alluvion, however small, and however gradually 
t imperceptibly formed, is the property of the state. And after deal- 
Pg with this question, he says in s. 258, — * Nevertheless it is possible 
fhat by the action of the sea or a change of the channel of a river the 
l^d 80 granted may be partly lost. No doubt in case afterwards the 
»Dd should be washed up again, it would belong to the former owner of 
^^ Estate originally purchased, and no further. While, however, the 
land is submerged in the river, the title is in the state.' This is consis- 

' * 13 Moo. Ind. App., 4^7; 6 B. L. R., 5I>1 ; 14 Suth. W. R. (P. 0.) 11. 
* 12 Moo. Ind. App. 136 ; 2 B. L. R. (P. 0.) 4 ; 11 Suth. W. R. (P. C.) 2. 
" * Moo. Ind. App. 403 ; 7 Sufch. W. R. (P. C.) 67 ; 2 B. L. R. (P. C.) 4. 
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^ tent with the Civil law, Dig. lib. zli, tit i,|s. zxx,^ and with the law i 
England as declared in the passage cited in the case of Lopez v. Mt 
Mohan Thakoor^ from Hale * De lure Maris .'*' 

I have already shown that the proposition contended for by 
Houck, and which is referred to in this judgment, has not been accept 
by the Courts in America. ^ 

Nature of cases to which the doctrine applies;— The doctrine nm 
consideration applies equally, whatever the nature and situation of 
land reformed may be ; whether it appears as a contiguous acct 
to an estate which was originally at the back of the diluviated cite,^ 
as a contiguous accretion to an estate situated on the opposite 
of the river,* or whether it appears as an island in the middle of thei 
surrounded on all sides by unfordable water,^ or in contiguity 
another similar island, either belonging to Government or to a piit 
individual.^ In all such cases, the person who is the owner of 
diluviated site remains the owner of the reformation. 

Whether the site upon which reformation takes place was origii 
a part of a permanently-settled estate, or whether it was in itself*i 
accretion and settled temporarily only, is immaterial.^ 

If, after reformation on an old site, an indefeasible title to the h 
has been acquired by a third person by adverse possession for the reqoisit 
period, the subsequent submergence and reappearance of that h 
whether by a sudden or gradual change in the course of the river, a 
not affect his title, nor does the right of the original owner revive 
consequence of such an event.® 

• Supra, 133, note 1. 
« Supra, 158-159. 

• 13 Moo. Ind. App. 467 ; 5 B. L. B , 521 j 14 Snth W. R. (P. C.) 11. 

• The Court of Wards v. liadha Proshad Singh, 22 Suth. W. E. 238 ; S. C- on appeal (Pri»J 
Council) I. L. R. 3 Cal. 796 ; 1 Cal. L. R. 259 j Hursahai Singh v. Syud Loot/ Ali Kha» L B,i 
Ind. App. 28 ; 23 Suth. W. R. 8 j 14 B. L. R., 268 ; The Collector of Moorshidahad r. M 
Dhunput Singh, 23 Suth. W. R , 38 ; 15 B. L. R., 49. 

• Moneelal Sahoo v. The Collector of Sarun, 6 B. L. R., App. 93 ; 14 Suth. W. R- 4S4j 
The Collector of Rajshahi v. Jtani Shama Soonduree Dehia, 14 B. L. R., 219; 22 Snt' W.ltf j 
324 ; Hani Sarat Soonduree Dehya v. Soorja Kanth Acharjya, 25 Suth. W. R. 242 i Ci n ^ 
Chowdhry v. The Collector of Backergunge 2 Cal. L. R., 39. ' 

• Nogendra Chunder Qhose y. Mahomed Esoff, 10 B. L. R. 406; 18 Suth. Vv. 11'' 
Buddun Chunder Shaha v. Beepin Behari Boy, 23 Suth. W. R. 110 ; 

7 Huraahai Singh y. Syud Lootf Ali Khan, kL. R. 2 Ind. Apf^ 28 ; 28 Snih. W. ki h ^^ 
B. L. R. 268. 

S Badha Froshad Singh v. Bam Coomar Singh, I. L. R. 3 Cal. 796. 
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Modes in which a subsisting right to the site is evidenced.— Bat this 

'ine of reformation on original site is subject to one important 

ilificatioD, namely, that the original owner cannot claim a title to 

reformation, if he has completely abandoned his rights to the 

Ittriated site, and has no subsisting title thereto at the time when 

lands reform. " Their Lordships,'* say the Privy Council in Lopez 

\Mtul4an Mohan Thaleury^ " however, desire it to be understood that they 

mot hold that property absorbed by a sea or river is, under all cir- 

ices, and after any lapse of time, to be recovered by the old 

^t may well be that it may have been so completely abandoned 

to merge again, like any other derelict land, into the public domain, 

part of the sea or river of the state, and so liable to the written law 

accretion and annexation." 

The title to the submerged site subsists,^ if the revenue or rent, as 

case may be, is continued to be paid in respect of it.» Payment of 

iue or rent is no doubt the ordinary mode in which the continu- 

of the right is evidenced in such cases. But cases might happen 

regard to lakheraj lands, exempt from the payment of revenue or 

i^> in which no such evidence could be availed of. How the sub- 

Jnce of the right may be shown in such cases does not appear to 

^e ever been decided. It is clear that mere identification of site by 

13 of the survey and thak maps, which may be obtained at any 

Itance of time, cannot afford any evidence of an intention to retain 

[^ht to the soil. In such cases, the presumption probably would 

that the original owner retained a right to the soil, unless it 

fft shown that some overt act had been done by him, indicating an 

intiou on his part to abandon his right, or unless the reformation 

opened after a considerable lapse of time. What may amount to 

^^ of abandonment will depend upon the circumstances of each par- 

lar case, but it is obvious that mere temporary remission of revenue 

^der Act IX of 1847 does not amount to that complete renunciation of 

[ht to the site which would disentitle him to the lands reformed.* 

Kight of a purchaser of an island from Oovemment to reformation on 

* 13 Moo. Ind. App, 467 ; 6 B. L. R, 621 ; 14 Snth. W. R. (P. 0.) 11. 

' lopea V, Mvddum Mohan Thdkoor, 13 Moo. Ind. App. 467 ; 6 B. L. R- 521 j 14 Suth. 
^' ^ (P. C.) II ; Nogtndra Chunder Qhose v. Mahomed Esoff, 10 B. L. R. 406 j 18 Suth. W. B. 
^ ; Bemnath Dutt v. Aahg-Jtr Sirdary X. L. Bf, 4 Oal. 894. 

* The Court of Wards y. Radha Froshad Singh, 22 Sath. W. B. 238. 
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its diluviated site.— If an island thrown up in a large navigable ri 
is resumed by Government under Act IV of 1868 (B. C), and after 
sold to a private individual, all the incidents of private own< 
become annexed to 8uch| property ; and, therefore, if it is subsequen 
diluviated, and again reforms on the same ascertainable site, altho 
in contiguity with the estate of another person, the purchaser will 
entitled to the reformation. 

DoubtAil case of reformation on old site'— But a somewhat nice 
difficult problem may arise, if the island, after survey demarcatiou 
the preparation of maps for the purposes of a temporary settlement, 
while yet in the direct possession of Government or in the handj 
its lessee or farmer for a fixed term, is diluviated, and afterwards rea 
on the old site but now as an accretion annexed to an adjoining es^ 

In favour of the title by accretion it may be contended that, ai 
as the island in the direct possession of Government or of its less^ 
farmer is diluviated, it becomes a part of the bed of the river, and 1 
back into the * public domain ' or * public territory * of the state so f 
and completely that land may be * gained ' from it by gradual ace 
under clause 1, section 4 of the Regulation. Government does not 
revenue to any body, and consequently in the case I have supposed, 
ordinary mode of evidencing an intention on the part of the former o 
of a subraergent site to preserve his right thereto cannot be obt^ni 
It might also be argued that if it were otherwise, the beds of nariga 
rivers would, in the course of a century or so, be so much dotted over wti 
the diluviated sites of islands which had originally belonged to Go 
ment, that the law relating to the acquisition of land by private in 
viduals from the * public domain * by means of gradual accession would 
wholly nugatory and inoperative. But this may perhaps be open 
the answer that as a rule Government does not retain islands in its di 
possession for ever ; it disposes of them in favour of private indirid 
as soon as their capabilities have been fully developed. If private own< 
ship is thus once established, then no doubt, the right to the reformflti 
follows as an ordinary incident of property, where the title to the "'te 
subsisting. 

Nature of proof of title to the site necessary— Where a claim a y^ 
on the ground of reformation on original site, the title to the sit^ ^^ 
be strictly proved as in the case of any other suit in ej^«' '^^^ 

* The Collector of Dacca v. Kalee Churn Poddar, 21 Suth. W. R. 446. 
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IberefoTe^ if the title to the site is not proved to belong to the plaintiff, 
rait mnst fail ; or if a portion merely of the reformation occupies 
site which originally belonged to him, he is entitled to recover 
jh portion only and no more on the ground of reformation. 

Right of a purchaser of an estate from Government to lands reformed 

original sites under peculiar circumstances.— Again, if an island 

imed by Government is mapped, either by the survey and thak officers, 

hj khas amins, and is found on measurement to contain a certain area, 

is afterwards reduced (more or less) by diluvion during the period it 

ins p its direct possession, or in the possession of its farmers under 

iporaiy settlements, the latter paying for it in consequence of such 

ion a reduced rental in proportion to the diminished area ; a pur- 

', of such island who buys under a certificate of sale which specifies 

diminished area and the reduced rental, is not entitled to claim either 

Government^ or against any other person in possession,* more land 

what is actually reformed on the site containing such reduced area. 

» qoestion in such a case is one of construction of the certificate of 

% and not one of accretion or reformation. If there is any ambiguity 

such certificate, the map and the settlement proceedings preparatory to 

sale, and even the advertisement of sale may be referred to for the 

^se of determining the situation and exact quantity of the land 

taded in the purchase. 

Illustration thereof — Suppose, for instance, when Government takes 
«ion of an island under section 3 of Act IV of 1868 (B. C), 
causes the island to be mapped and measured, whereby it is found 
. consist of five thousand acres. Afterwards, it is let out in farm for ten 
p^ at a rental of, say, five thousand rupees per annum. Diluvion 
^^ place during the currency of the lease, and on its expiration 
island is mapped and measured again and found to consist of three 
*^^nd acres. The lease is then renewed for a term of five years 
r * reduced rental of three thousand rupees per annum. Further 
W^vion takes place during this perioS, and on the expiry of the second 

S^Txsto Mohan BysacTt v. The Collector of Dacca, 24 Snth. W. B. 91 ; Oolam Ali Ohowdhry 
?* '^ Oolltctor of BacJcergungey 2 Cal. L. E., 39. 

[ ^neeSwmomoyeey. Watson Sf Co., 20 Suth. W. R. 11; Ranee SumomoyeeY. Jar dine 
<«««tier ^ Cq^ 20 Snth. W. R. 276 j Juggohundhu Bose v. Koomoodinee Kant Banerjee, 19 Snth. 
• ^ 89 J Diet. Radfcujo .Vo/nm Roy v. GfiAi^a JPfarain C/iow?d/iry, 21 Snth. W. R. 115; on 
'^^ ^'^ Snth. W. R. 230. 

29 
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lease it is mapped and measured for the third time and is found to 
comprise a thousand acres, which is then let out for a year at an y 
rental of one thousand rupees. At the end of this third lease, the is 
is sold, the only description in the certificate of sale, as is asnal in m 
cases, being (a) the name of the island, (6) the number which the 
bears on the Collector's register (and which was put upon it at the 
when the island was resumed), and lastly (c), the yearly revenue which 
to be paid for it. After some years the island is again dilaviated ei 
wholly or in part, but subsequently the entire quantity of five tho 
acres reforms on its original site. To how much of this reformation is 
purchaser entitled ? The number of the estate refers to an area of 
thousand acres, but the revenue is attributable to an area of one th 
acres only. Under such circumstance, the first two elements are 
as mere matters of description, and the third is taken as the only 
element, which controls the former and determines the precise quan^ 
comprised in the purchase. The purchaser, therefore, in such a a^ 
this is held entitled to recover from any person who may have been h 
ing possession of it without any title, one thousand acres only. 

VI. Custom.— Regulation XI of 1825, s. 2.— The rules relating to 
law of alluvion and diluvion as well as the doctrine of reformation on 
site, which we have hitherto discussed, are subject again to one Sff* 
ing exception — to one paramount proviso, enacted by section 2 of the 
lation which runs thus : — 

" Whenever any clear and definite usage of shikast paiwast respec 
the disjunction and junction of land by the encroachment or recess of 
river may have been iramemorially established for determining the ri 
of the proprietors of two or more contiguous estates divided by a ri 
(such as that the main channel of the river dividing the estates shall 
the constant boundary between them, whatever changes may take p 
in the course of the river by encroachment on one side and accession 
the other), the usage so established shall govern the decision of all 
and disputes relative to alluvial land between the parties whose ei 
may be liable to such usage." 

It is clear from the language of the Regulation that, whai r tW 
nature of the change in the course of a river may be, whether i ' ^ 
den or whether it be gradual, whether the channel shifts in sue ^f 
as to cut oflP a portion of a riparian e^^tate, the cultivated fields, ii saw 
houses and all other landmarks remaining intact, or whether it f" i^bes 
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fipon a riparian estate so completely that portions of it reform on the op- 
)K)9itebank on the clearly identifiable site of the diluviated property, 
jtbe main channel of the river will form the constant boundary between 
pe estates on either side, if a clear and immemorially established local 
>8age can be proved. 

jl The mere statement of this proposition is enough to show that such a 
, wherever it exists, cannot but operate very harshly on riparian pro- 
ietors, who lose by it. No Instances of such local usage are to be found 
Lower Bengal. In Behar wherever such local usage has been set up, the 
ons of the Privy Council show that the attempt has invariably failed* 
the Iforth-Westem Provinces some traces of this local usage are to be 
d, and there it is known by the so-called custom of Dhardhura. But 
Ppnjab is pre-eminently the place where such usage or custom has 
nsive operation. 

Different kinds of nsages in the Punjab. — This usage in the Punjab 
three different kinds. The first, called the deep-stream rule, is known 
^ous local names, e. 9., had sekandari, kishtibanna or kach-mach. 
c^iimg to it, lands transferred from one side of the stream tp the other, 
nge owners even though such lands remain intact or be identifiable ; 
d islands or alluvial lands belong to the owner of the nearest bank on the 
© side of the stream, without reference to former ownership of site. 
second is a modified form of the first, and is perhaps most common. 
^Although the deep-stream, according to it, is ordinarily regarded as a 
p^tant boundary of the riparian villages, the extreme rigour of it is 
pmewhat softened by making it inapplicable to the case where the land 
r*^erred is identifiable, that is, recognisable by physical features or 
psible landmarks. The third kind is known as warpar, under which the 
**^daries of opposite riparian estates are assumed to be permanently 
^^ in the river-bed ; so that whatever changes may take place in the 
•onpse of the deep-stream, tliey do not at all affect the ownership of the 
f^^ The first two kinds of usage prevail more or less on the bank of 
•B the Punjab rivers except the Indus. The third is in force in all villages 
^ the banks of the Indus, and is to be found, though not as often as 
«ie other two deep-stream rules, on the banks of othe^ rivers also. 

It may be observed that, though the second form of the deep-stream 
^Jc is apparently more equitable than the first in theory, in practice it 
^ almost as unsatisfactory as the other. The question, whether a plot of 
'^^ is recognisable or not, that is, whether it is an old bank, or island 



t 

228 ALLUVION AND DILUTION : ANGLO-INDIAN LAW. 

rather damaged by flood-water, or a newly formed bank or island is ofta 
a fine one and not very easy to decide. 

Usage must be clear and definite-'nsage merely local.— It is mani 
that the usage or custom in order to be effectual must be ' dear 
definite/^ and the person setting it up must, by clear and positive p: 
establish its immemorial existence.* The language of the 
itself implies that the custom to be proved is a local custom, fixist 
of the custom on the banks of one river is *no evidence that a 
custom obtains on the banks of another ;^ nor does the fact that a 
is the constant though fluctuating boundary between two ziDato 
districts! show that it is also the constant boundary between a&j 
riparian estates in such districts.* 

Baboo Bissessur Nath y. Maharsy'ah Mohessur Buksh Sing B 
An illustration of the first form of the deep-stream rule, thou^ 
in connection with any oi the rivers in the Punjab, may be found in 
case of JBabu Bissessur Nath v. Maharaja Mohessur Buksh Sing Baliai 
where a closely similar custom was set up with regard to that poi 
of the river Ganges where it separates the district of Sahabad from 
of Sarun. It was alleged in that case, that a large tract of land, w 
had at one time been alluvial, but which had for a great number of y 
been regularly cultivated and inhabited, lying between two branc 
of the Ganges, or, more properly, between two rivers, the Dewa and 
Ganges, became, according to custom which prevailed in the locality, 
property of the owner of the banks of the Ganges or of the Dewa, acc<rf 



hadur, L. E. Ind. App. M 
LL. R. (P. C.) 5;llS«i^ 



1 Bdbu Bisaessiir Nath v. Maharajah Mohessur Buksh Sing Bah/idur 
Vol. 34; 11 B. L. R. 265 ; 18 Snth. W. R. 160. 

1 Bai Manich Chand y. MadhoraiUf 13 Moo. Ind. App. 1 ; 8 B 
W. R. (P. 0.) 42; Bahu Bissessur Nath v. Maharajah Mohessur Buksh Sing Bah<tdo(fr,h J 
Ind. App. Supp. Vol. 34 ; 11 B. L. R. 265 ; 18 Snth. W. R. 160. 

8 Ibid. 

4 Rai Manich Chand v. Madhoram, 13 Moo. Ind. App. 1; 3 B. L. R. (P. 0.) 6 ; U S»* 
W. R. (P. 0.) 42 ; Baboo Bissessur Nath v. Maharajah Mohessur Buksh Sing Bahadoor, ^ * 
Ind. App. Snpp. Vol. 34; 11 B. L. R. 266; 18 Snth. W. R. 160; Maharajah Bajeiidur ?^'^ 
Sahee v. Lalljee Bahoo, 20 Snth. W. R. 427 ; Ruffhoobur Dyal Sahoo v. Kishen Fertah Sahee^ I" * 
6 Ind. App. 211 ; 5 Cal. L. R. 418 ; Harpal Koonwari v. Ubruck Singh, 4 N.-W. P. Bep. l^' ^* 
18. The cnBtom of Dhardhnra was discnssed in the following oases i—Nasiruddin i^*^ ^' 
Mussamut Vmadi, 4 N.-W. P. Rep. (0. A.) 1 ; Mussamat Bani Katiyani v. 8hti^ "^'^ 
Sharf'Ud-din 4 N.-W. P. Rep. (0. A.) 189 ; Isri Sing v. Mirza Sharf-ud-din 1 K.-^ '• ^ 
(N. 8.) 224 ; Dhoolhin Koonwaree v. Ubruck Sing\ 3 ^gra, 18. 

6 L. R. Ind. App. Snpp. Vol. 34 ; 11 B. L. R. 265 ; 18 Suth. W. R. 160. 
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pg as the channel of the Ganges happened, for the time being, to be 
pidable and that of the other deep, or vice versd*. The Privy Council in 
heSi judgment said : — ^^ It should be observed that this custom appears 
p be based on the hypothesis that at all times one channel is deep, and 
lie other fordable, because it could not apply if both were deep or both 
fordable; it would also appear that this custom is wholly indepen- 
it of any question of accretion or arrosion of banks ; that it attaches 
ly upon the water becofliing deeper or shallower in one channel or 
other, without necessarily any alteration in the beds or banks of the 
mels/' Their Lordships added 2 — " This being the custom which 
[appears to their Lordships that the plaintiffs are bound to make out 
order to establish their case, their Lordships would require to be 
Bed by very clear and distinct evidence of its existence, since the 
fction of such a custom must be to render the rights of property 
iting and precarious. A question has indeed been suggested, whe- 
a custom of this description falls within the terms of Begulation 
section 2. Their Lordships, however, do not think it necessary to 
ide this question, inasmuch as they have come to the conclusion 
(t no clear and definite usage, such as would be necessary to support 
plaintiff's case, has been in point of fact established by the plaintiffs." 



LECTURE IX. 
ALLUVION AND BlhTJVlO^.— (Continued). . 

(Anglo-Indian Law.) , 

VII. (a.) AflseBsment of reyeniie on alluvial incremeifcs — Sabstantiye law and pfroecdiai^ 
laid down in the Regulations for snoli assessment — Procedore for resnmption of islul^ 
separated from the banks by unfordable channels— Act IX of 1847— Whether before ni 
passing of that Act, land reformed on the original site of a permanently-settled eaUH 
was liable to farther assessment —Whether each reformation is liable to asMtfOtfl 
since the passing of Act IX of 1847— Discussion of authorities— FahamidoimwAi Bifm 
V. The Secretary of State for India — Settlement of alluvial increments with 
to be made by Government — Provisions of Act IX of 1847 inapplicable to 
increments annexed to esti^tes held by Government as lamindar— (6.) A 
of rent on alluvial increments — Law relating thereto as it stood prior to the 
Tenancy Act — Clause 1, section 4 of Regulation XI of 1825— Liability of holden 
subordinate tenures created after the Permanent Settlement to pay additional reoi 
increments — Whether holders of subordinate tenures existing at the time of the P< 
nent Settlement were liable to pay enhanced rent for increments — Procedure for as3M^ 
ment of additional or enhanced rent for increments — Whether reformations were liable W 
be assessed with additional rent — Rate at which additional rent was assessable on incra^ 
ments liable to pay additional rent — Abatement of rent for lands lost from a talook tf 
an occupancy — holding by diluvion — Sections 60 and 52 of the Bengal Tenancy Act— EfM| 
of the new law upon the old rulings. 
VIII. Possession of alluvial increments, islands or submergent lands, and the rules of limitfri 
tion applicable thereto — Proof of possession of land covered with water — Period froa 
which limitation begins to run in a suit to recover possession of an alluvial incremeot— : 
Enumeration of the several forms in which a suit to recover possession of a pefonnaotn 
on original site may arise — Discussion of the law of limitation with regard to e«cli »^ 
them — Mano Mohun Qhose v. Mothura Mohan Roy — Mahomed Ali Khan v. Khaja iWorf 
Ounny — Kally Chum Sahoo v. The Secretary of State for India, 

I have disposed of the principal heads of the division under whicl 
I proposed to consider the Anglo-Indian law of alluvion and dilurioD. 
It remains for me now to deal in this lecture with the last two, or the 
subsidiary, heads, namely : — 

VII. Assessment of revenue or rent on alluvial increments, do^ 
ing islands separated from the mainland by foj-dable channels. 

VIII. Possession of alluvial increments, islands or subi* 'g&^^ 
lands, and the rules of limitation applicable to them. 

VII. The topics comprised in the »5rst of these ^ heads may ^ con- 
veniently dealt with under the two following subdivisions, nameij 
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(o.) Assessment of revenue on alluvial increments added to estates 
lieid directly under Government, and 

I (5.) Assessment of rent on alluvial increments added to under- 
jiennres or other subordinate interests held under zamindars or tenure- 
r.lK>lder8. 

Assessment of revenue on alluvial increments.— Now as regards (a) , 

!ttiat is, assessment of revenue on alluvial increments. The substantive law 

011 this matter is contained *in the preamble of Regulation II of 1819 and 

;iise 1, section 3 of that Regulation. That clause declared and enacted, 

ong other things, that all churs and islands formed since the period 

the Decennial Settlement and generally all lands gained by alluvion 

dereliction since that period, whether from an introcession of the sea, 

alteration in the course of rivers, or the gradual accession of soil 

their banks, were, and should be, considered liable to assessment in 

same manner as other unsettled mehals, and the revenue assessed 

all such lands, whether exceeding one hundred bighas or otherwise, 

ftould belong to Government. 

The procedure under which the assessment of such alluvial incre- 
faients was to be made and the rules for the adjudication of various 
'questions which might arise in the course of such assessment, were laid 
•^ni by Regulation VII of 1822 for the temporarily settled districts, 
•^dby Regulation IX of 1825 for the permanently settled districts ; and 

^ (pedal tribunals under the designation of Special Commissioners were 

I, 

!' created in certain districts by Regulation III of 1828, with exclusive 
Jurisdiction to hear appeals from the decisions of revenue authorities, 
^ for the speedy disposal of questions relating to the liability to assessment, 
fts well as the actual mode of assessment, of such increments and also 
of other lands falling within the scope of Regulation II of 1819 and 
: Regulation IX of 1825. 

The jurisdiction of the Special Commissioners as well as of the 
Collectors and Deputy Collectors, to determine the liability of lands gain- 
^ from the sea or from rivers by alluvion or dereliction, to assessment 
for Government revenue, was abolished by Act IX of 1847, which enacted 
^^'^ no measures for the assessment of such lands, or for the assertion 
^^ le right of Government to the ownership thereof, should thereafter 
be VnQ except under the provisions of that Act. 

le main object of Regulation XI of 1825 was to provide rules for 
*'^' 'termination of the rights of Government and of private individuals 
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respectively, to lands gained from the sea or from rivers by allavion or 
dereliction. But while laying down these rules, it took occasion *to 
re-assert at the same time the right of Government to assess revenue on 
such lands, in those cases where they were to be considered as acqnisi^ 
tions by private individuals ; for clause 1, section 4 of that Begolatioiii 
after enacting that, land gained by gradual accession should be coin 
sidered an increment to the tenure of the person to whose estate it 
became annexed, and that, the right to such increment was to be 
co-extensive with the right in the parent estate, lays down as a promo: 

*^ that the increment of land thus obtained shall not in any cm 

be understood to exempt the holder of it from the payment to Gofera- 
ment of any assessment for the public revenue, to which it may be liaiife 
under the provisions of Begulation II, 1819, or of any other BegujiQOni 
in force/' Clauses 3 and 4 of the same section, the one relating tofiie \ 
ownership of islands separated from the shore or bank by fordftbk 
channels, and the other, to the ownership of sandbanks or churs throwi 
up in small and shallow rivers were also made subject to similar proriwei. 
Procedure for resumption of island separated . from the banks iT 
unfordable channels. — The enactment contained in these provisoes has no 
application, however, to islands thrown up in large and navigable riTerSi 
which, at the time of their appearance above water, are separated from the 
mainland by unfordable channels ; for these being, under clause 3, section 4 
of Begulation XI of 1825 ^ at the disposal of Government/ may heeitiiet 
retained khas or dealt with by Government in any way it chooses. The 
procedure for the ' resumption * of such islands was at first regulated by 
clause 12, section 5 of Begulation IX of 1825. It was repealed by section 
7 of Act IX of 1847, which again in its turn has been repealed, and s 
new procedure, somewhat resembling the original one laid down by the 
Regulation, has been substituted for it by Act IV of 1868 (B.C.). 
Section 3 of that Act enacts that ^^ whenever it shall appear to the locsl 
revenue authorities that an island has been thrown up in a large aod 
navigable river liable to be taken possession of by Government under 
clause 3 section IV of Regulation XI of 1825 of the Bengal Code, the 
local revenue authorities shall take immediate possession of the same for 
Government, and shall assess and settle the land according to the roles io 
force in that behalf, reporting their proceedings forthwith for theapprovJ 
of the Board of Revenue, whose order thereupon, in regard to the assess- 
ment, shall be- final. Provided, however, that any party aggrieved bj tbe 
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of the reyenne anthorities in taking possession of any island as afore- 

idf shall be at liberty to contest the same by a regular suit in the Civil 

mrt.'* After possession of such islands has been assumed by the 

enae authorities on behalf of Government, in accordance with these 

(visions, they are either held khas or let out in farm, according to the 

lure laid down by Regulation IX of 1825 in the permanently-settled 

icts, and by Begulation VII of 1822 in the temporarily-settled 

itricts, or, as it is sometimes done, sold to private individuals with 

reservation of a revenue fixed in perpetuity. 

Provisions of Act EC of 1847. — Under the first subdivision, therefore, 

iave to deal with the assessment of revenue on such lauds gained 

the sea or from rivers by alluvion or dereliction, as may either 

in actual contact with private estates (riparian or insular), or separated 

them by f ordable channels. 

Act IX of 1847 provides, among other things, rules for the assess- 
itof such alluvial formations within the provinces of Bengal, Behar 
Orissa. 

, Section 3 of that ^ct enacts that the Government of Bengal may, in 
districts or parts of districts of which a revenue survey may have 
^n or may hereafter be completed and approved by Government, direct 
time to time, whenever ten years from the approval of any such 
^sy shall have expired, a new survey of lands on the banks of rivers 
pdon the shores of the sea, in order to ascertain the changes that may 
P*ve taken place since the date of the last previous survey, and cause 
f^n maps to be made according to such new survey. 

Section 4 declares the dates on which the surveys of certain districts 

parts of districts shall be taken to have been approved. 

Section 5 enacts ttat whenever on inspection of any such new map, 

*haU appear to the local revenue authorities that land has been diluvi- 

*^tt from any revenue-paying estate, they shall make a deduction from 

"^® sudder jumma of the said estate equal to so much of the whole sud- 

^ jumma of the estate as bears to the whole the same proportion, as 

^ inofuBsil jumma of the land lost bears to the mofussil jumma of the 

^*ioie estate ; but if the moffusil jumma of the whole estate or of the 

^^ lost, cannot be ascertained to the satisfaction of the local revenue 

'Jthorities, then the said revenue authorities shall make a deduction 

^^the sudder jumma of the estate equal to so much of the whole sud- 

^^ jumma ^f the estate as bears to the whole the same proportion as 

30 
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the land lost bears to the whole estate. And this deduction, with reMOBii| 
thereof, shall be forthwith reported by the local revenue authoritief id 
the information and orders of the Sudder Board of Eevenue,w! 
orders thereupon shall be final. 

Section 6 enacts that whenever, on inspection of any such new 
it shall appear to the local revenue authorities that land has been ad 
to any revenue-paying estate, they shall assess the same with a revei 
according to the rules in force^ for assessing alluvial increments, and si 
report their proceedings forthwith to the Sudder Board of Kevenue w] 
orders thereupon shall be final. 

These provisions, to what and how fBX applicable.— The language 
the last two sections clearly shows that they apply merely to 
added to or lost from estates belonging to private individuals ; ^ 
legitimate inference arising from an interpretation of these see^ 
taken in connection with section 3 of the Act, is that no additional re 
can be assessed on lands gained, nor remission of revenue granted for I 
lost, to such estates, until a second survey of the same has been 
under the provisions of the latter section. The Act provides no mac 
for allowing an abatement of revenue where the land was covered wi^ 
water at the time of the original survey.* But the Act does not predw 
Government, whenever land is added by accretion to an estate owned 
it in the capacity of a zemindar, to assess revenue on such land ^ 
for similar reasons, whenever land is washed away from such estate, 
grant remission of revenue without waiting for the period of a 
survey. 

As regards abatement of revenue to be granted under section 5 
the Act on the ground of diluvion, it is clear upon the authorities tW 
the determination by the Board of Bevenue, as to^ the amount of abat^ 
ment, is final and cannot be oontested by a suit in the Civil Court.* 

It is equally clear that the order of the Board of Revenue pa**, 
under section 6 of the Act with regard to the assessment of reveBueOi 

* See Act XXXI of 1868, which, among other things, empowers revenne antborititf ^ 
make a permanent or temporary settlement of the allnvial increment, and either tfi^ 
separate revenne on it or incorporate the same with the rqyenne of the parent estate, vpn^ 
as they think fit. 

a Secretary of State for India y . Fahamidwnmsaa Begwn, L. B. 17 Ind. App. (40) 62 ; !• ^^ 
17 Cal. (590) 608. 

* Olhop Chum Choujdhrp ▼. The OoUeetor of^acca, 4 Snth. W. B. (G. B.) 69. 

* Fahamid^Mmisea Begwn v. The Secretary of State for India, I. L. B. 11 Gal. (67) 97* 
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iiienifl annexed to an estate by alluyion, when snch increment is a 
ift ' from the sea or from rivers by alluvion or dereliction since the 
iod of the Permanent Settlement is also final, and that the Oivil Goort 
no jnrisdiction to set it aside.^ 

Whether prior to Act EC of 1847» land reformed on the original 
of a permanently-settled estate was liable to ftarther assessment— 
it suppose the land which appears to be added to an estate by alluvion 
really a reformation on the'diluviated site of the whole or any portion 
an estate, that is to say, a reformation within the ascertainable 
fODdaries of an estate as they existed at the time of the Permanent 
ittlement, and the revenue of such estate has continued to be paid to 
emment for the entire land comprised within snch boundaries. Is 
pc^ernpent entitled to assess revenue on such reformed land ? Under 
lie law as it stood before the passing of Act IX of 1847, there could be 
p doubt that Government was not entitled to do so, for although clause 
jt section 3 of Eegulation II of 1819 declared the right of Government 
to assess to revenue all churs and islands formed since the period of the 
ial Settlement,, and generally all lands gained by alluvion and 
^liction since that period, yet at the same time clause 2 of section 31 
the same Regulation declared and enacted that, all claims by the 
enue authorities on behalf of Government to additional revenue from 
dg, which were at the period of the Decennial Settlement included 
ithin the limits of estates for which a Permanent Settlement had been 
included, whether on the plea of error or fraud ** or on any pretext 
atever ** — ^with the exception of lands expressly excluded from the 
ation of the settlement such as lakheraj and thanadari lands, should 
N considered wholly illegal and invalid. It is impossible to affirm after 
^^ decisions of the Privy Council in the case of Lopez v. Mvddan Mohan 
^1^001^ and that of Nogendra Chunder Ohose v. Mahomed Esoff,^ that 
l^d reformed on the ancient site of a permanently-settled estate is land 
* gained* from the sea or river by alluvion or diluvion by the owner of 
inich estate since its Permanent Settlement, or that it is land other than 
i^at which was at the time of the Permanent Settlement included 
Within the limits of such estate. 

It is equally dear that if the revenue authorities assessed addi- 
tional revenue on such lands, proprietors of estates had a right to contest 

* ^<ihamdvmmM8a BegMiti v. The Secreta^ of State for Indiay I. L. R. 14 Oal. (67) 97. 

* 13 Moo. Ind. App. 467 ; 6 B. L. E. 521 j 14 Suth. W. R. (P. C.) 11. 
• * 10 B. L. h. 406 ; K Snth, W. B. 113. 
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their liability to such assessment, originally by a suit instituted for tkd 
purpose in the Civil Court, and afterwards, under the provisions of a Ikla 
enactment (Eeg. Ill of 1828), by an appeal preferred to the Civil Coori 
directly from the decisions of the revenue authorities considered a 
Courts of First Instance, on the ground that those lands formed an integit 
portion of estates for which settlements had been concluded with tka 
in perpetuity, and that the imposition of fresh assessment in respof 
thereof had been expressly forbidden by the law. For clause 1 of sectia 
31 of Begulation II of 1819, after providing that nothing in that Begdi 
tion should be considered to affect the rights of proprietors of estaid 
for which a permannent settlement had been concluded, to the full beoa 
fit of waste lands included within the boundaries of the estate 
may have been since reduced into cultivation, proceeded to e^ 
follows: — "The exclusivg advantages resulting from the impro 
of all such lands were guaranteed to the proprietors by the conditi' 
of that settlement, and it being left to the Courts of Judicature to deaA 
in all contested cases, whether lands assessed under the provisions 4 
this Regulation were included at the period of the Decennial SettleBMH 
within the limits of estates for which a settlement has been conclnde 
in perpetuity, and to reverse the decision of the revenue authorities i 
any case in which it shall appear that lands which actually formed, i 
the period in question, a component part of such an estate, have been m 
justly subjected to assessment under the provisions of the Begalatioi 
the zamindara and other proprietors of land will be enabled, by an appHoi 
tion to the Courts, to obtain immediate redress in any case in which fl 
revenue authorities shall violate or encroach on the rights sectored to (h^ 
by the Permanent Settlement/' 

Whether since Act IX of 1817 a reformation is liable to ftrtkfl 
assessment. — But then when one comes to consider the effect of the p^ 
visions of Act IX of 1847 upon this question, he is confronted by no 80*1 
difficulty. 

A literal construction of the language used in section 6, whid 
has been already referred to, induced the High Court of Calcutta ii 
Dewan Bam Jewan Singh v. The Collector of Shahabad} and in Bam J^ 
Sing V. The Collector of Shahabad,^ to hold that if a comparison of 
new survey map of an estate prepared under section 3 of the Act with 
next preceding survey map of the sam^ estate (which, for the purposes < 
section 6 must be taken to be conclusive evidence as to the original limi^ 

1 18 Suth. W. E. 64 ; U B. L. S. 221 (note.) « 19 Suth. W. E, 127. 

i 
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[«f each permanently-settled estate), shewed that land had been added to 
ran'estate by allovion, notwithstanding that it was really a reformation on 
the original site of that estate, and for which revenne has continued to be 
^d without abatement since the Permanent Settlement, the orders of 
the Board of Revenue, with regard to the assessment of such land were 
final, an)d that the Civil Court had no jurisdiction to interfere. Upon the 
tale thus laid down, a qualification, however, was engrafted in Collector 
Moorshedahad v. Boy Dhunjnit Sing^^ Narain Chwnder Chowdhry v. 
ylor^* and in 8arat Sundari Debt v. The Secretary of State for India^ 
the effect that, if the revenue authorities in any instance acted with- 
t jurisdiction in the matter of such assessment, section 6 did not 
bar the Civil Court from taking cognizance of a suit to set aside the 
imate order of the Board of Revenue, though as regards the deter- 
ination of the extent of the assessable lands* under Act IX of 1847 
^}fj a sole reference to the survey maps, the action of the revenue autho- 
; latiea was within the legitimate scope of their jurisdiction. The same 
>• eases introduced a further limitation, namely, that so long as the order 
W'the Board of Revenue with regard to the liability of alluvial incre- 
nients to assessment and the actual assessment itself was accepted as 
al, there was nothing to prevent a private individual from bringing a 
t in the Civil Court for recovery of possession, on the ground that such 
crement was a reformation on the diluviated site of his estate, and for 
declaration that by virtue of such a title he had a preferable claim 
the settlement. There existed some difference of opinion as to whether 
Government should or should not be made a party to such a suit. 

Fahamidtmnissa Begum y. The Secretary of State for India.— This 
^w the state of the authorities bearing upon the provisions of Act IX 
^ 1847, when in Fahamidunnissa Begum v. The Secretary of State for 
Indiay^ a Division Bench of the Calcutta High Court, finding itself 
Qiiable to accept the exposition of law contained in them, referred to a 
^^11 Bench of the same Court for determining the two following ques- 
tion, namely: — 

.) Whether the provisions of Act IX of 1847 are applicable to 
^^n reformed on the site of a permanently-settled estate, the revenue of 
^^ ^ estate has been paid without abatement since the Permanent 
^^ ^tnent. 

) Whether, if these pro\»isions are not so applicable, a Civil 

B. L. E. 49 ; 23 Snth. W. R. 38. 8 I. L. R. 11 Gal. 784. 

L. R. 4 Cal. 108*; 3 Cftl. L. R. 161. * I. L. R. 14 Gal 67. 

I. 
V 

I 
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Court has juriediction to review the decision of the Board of Seyeow 
and to declare that the proceedings of the revenue authorities in assdte* 
ing such land were ultra vires. 

The majority of the Full Bench held that by the substantiTe k 
contained in the preamble and section 3 of Begulation II of 1819, 
land, alluvial or otherwise^ included in a permanently-settled estate 
liable to further assessment ; that the fievenue Courts in trying 
determining under the Regulations the question regarding the liability 
any particular land to assessment exercised judicial functions, just 
much as the ordinary Civil Courts and the Courts of Special Co: 
sioners, which reviewed these decisions of the Bevenue Courts on apj 
did; that the effect of Act IX of 1847, among other things, was to 
away from the Bevenue Courts (including the Board of Bevenue]i 
judicial functions, and to deprive them of their power of giving any 
ing decision in respect of the liability or otherwise of alluvial increm 
to assessment ; and that, as a consequence necessarily involved in tl 
position, it was left open to the Civil Courts to enquire whether in 
particular instance the Bevenue Courts had exceeded their jurisdictii 
by assessing lands which under the law were not liable to be assessi 
although in regard to lands which were assessable under thelaw, thi 
determination of the amount, when made by the Board of Bevenue, 
final. The majority of the Judges further held that the operation 
section 9 of the Act should be limited to suits for damages on aceonnf 
of anything done in good faith by Government or its officers in the 
exercise of the powers conferred by that Act. 

From this conclusion, however, Mitter, J., dissented, substantially 
upon the ground that, though lands reformed ^n original sites in*: 
eluded within the limits of estates for which a permanent settle- 
ment had been concluded, did not fall within the category of 'landf! 
gained from the sea or from rivers by alluvion or dereliction ' since i 
the period of that settlement, regarding the assessment of which { 
alone Act IX of 1847 was passed, yet the Civil Courts had no jurisdiction ! 
to interfere with the assessment by the Board of' Bevenue of alluvial 
increments reformed on the original sites of s<;ch estates ; because Act IX 
of 1847 merely abolished such special tribunals as the Special Commis- 
sioners and the officers vested with the power of resumption under Begn- 
lation in of 1828, and did not affect the judicial functions of the 
revenue officers determining under Begulation II of 1819 the ''liability of 
land to assessment ; whereby the finality attached by ses^tion 6 of Act IX^ 
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iDf 1847 to the orders of the Board of Bevenne upon the proceedings of the 
lef^nne officers had the same effect as the finality of an ordinary judicial 
^bcision, and was therefore not liable to be impeached in a Cinl Court. 
From this judgment the Secretary of State for India preferred an 
to the Privy Council,^ which after two hearings (the second of 
lem being attended by six members), affirmed the ultimate decision 
iyed at by the majority of the Full Bench, though they assigned 
erent reasons for their opinion. They held that, a review of the 
^slation prior to 1847 made it clear that whilst it was intended to 
g under assessment lands not included in a Permanent Settlement, 
tl^r they were waste or gained by alluvion or dereliction, all such 
as were comprised in permanently-settled estates were to be rigor- 
ily«excluded from further assessment ; that, in addition to this, the 
ietors of such estates were assured by clause 1 of section 3 1 of 
ation II of 1819, that they could protect themselves against any 
llctioD of the revenue authorities which would tend to infringe upon their 
|SigIitB by appeal to the Civil Court ; that lands reformed on the original 
p^ of a permanently-settled estate for which the full assessment has 
iWntinued to be paid, was not * land gained from the sea or from rivers 
alluvion or dereliction,* for the assessment of which alone Act IX of 
7 had been expressly enacted ; that that Act being therefore inapplicable 
such land, the previous enactments did not cease to have effect with 
to it, so that it was still open to the Civil Courts under clause 1 of 
Pction 81 of Eegulation II of 18 J 9 to review the orders of the Board of 
Revenue, and to declare that the proceedings of the revenue authorities 
f^ assessing such land were ultra vires ; and that the words used in the Act 
:^ere not sufficient to take away that jurisdiction from the Civil Courts. 

With whom settlement of alluvial increments are to be made by 
wremment. — ^The right of Government is limited merely to the assess- 
^^t of revenue on alluvial increments. It cannot refuse to enter into 
^^ement vrith one who is declared by the Civil Court to be the rightful 
; ^^er of such increment. If Government does make a temporary settle- 
^tit of such increment with a wrong person, and the real owner recovers 
P^ssesBion of it by a suit against the latter, Government is bound to 
^^pt the result of such litigation and to settle the revenue with the 
Person who is declared to be the real owner in such suit.* 

Secretary of Stato fq/r I^ndia ▼. Fahamidwmista Begvm, L. B. 17 Ind. App. 40 ; I. L. R. 
« ' ^(ioktalmhee DeHn v. The Collectoi' of Burdwan, 12 Saih. W. B. 204. 
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It has been held that the proyisions of Act IX of 1847 do not apply 
to the settlement of allnvial increments annexed to estates held«l!| 
Goyernment in its capacity of a zemindar.^ 

Assessment of rent on allayial increments— Law relating thereto a^ 

it stood prior to the Bengal Tenancy Act.— We haye next to deal mtk 

the subject relating to the (h) assessment of rent on allavial increments. , 

I propose in the first place to consider the law upon this branch a^ i\ 
stood before the passing of the Bengal Tenancy Act, (Act VIII of I880), 
The proviso to clause 1, section 4 of Begulation XI of 1825 after enact^ 
ing that the increment of land obtained by gradual accession should oflt 
in any case be understood to exempt the holder of it from the payment (i 
Government revenue in respect thereof, ran as follows : — 

^^Nor if annexed to a subordinate tenure held under a superior lisJ* 
holder, shall the under-tenant, whether a khudkhast ryot hol&j^. 
maurisi istimrari tenure at a fixed rate of rent per bigha or any oto, 
description of under-tenant liable by his engagements or by establkheij 
usage to an increase of rent for the land annexed to his tenure by aUaviooi 
be considered exempt from the payment of any increase of rent to wbick 
he may be justly liable." j 

In this proviso no distinction is made between a subordinate tenm^ 
or dependent taluk existing at the time of the Permanent Settlement^ and 
a subordinate tenure created after the Permanent Settlement ; and tU 
non-exemption from the liability to pay increased rent for the incre^ 
ment is restricted to those cases only, where the under-tenant is, br 
his engagements or by established usage liable to pay additional rent foi; 
the land annexed to his tenure by alluyion. 

liability of holders of subordinate tenures created after the Per- 
manent Settlement to pay additional rent fdr increments.— Witb 
regard, therefore, to subordinate tenures created after the Permanent 
Settlement, where the express terms of the engagement provided for 
the payment of increased rent for alluvial increments, or where^ ia 
the absence of such engagement,^ the liability for such payment was bj 
established usage imposed on the tenure as an incident, the law was 

clear enough.^ In those cases where no such engagement existed, nor 

I* 

1 Ohhoy ChAim Qhowdhry v. The Collector of Dacca, 4 Snth. W. E. (0. E.) 59. 

S Bdbu Qopal Lgl Thdkwr v. Kamar Alt, 6 Snth. W. R. (Act X) 85 ; Bamnidhee Manjei t- 
Farhutty Dasi, I. h. E. 5 Cal. 823 ; 6 Cal. L. E. 3^2 ; snb. nom. Shoruasoti Da$i t. PorM 
Da»%. h 
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A any established usage be proved,* that any difficulty could arise. 
eVe was a dictum of the Privy Council in Soorchsoondari Debea v. Oolam 
U,^ to the effect that, even in such cases the holder of the subordinate 
ure was liable under this proviso to be assessed with additional rent 
the increment annexed to his tenure ; and, in fact, in a subsequent 
it^ bet^veen the same parties for assessment of rent for the same alluvial 
d, which had formed the subject of the previous enhancement suit in 
ich the above dictum was pronounced, the tenant did not even contest 
liability to pay additional rent for the increment, but confined his 
tion solely to the rate at which the rent was to be assessed. 
Whether holders of subordinate tenures existing at the time of the 
ent Settlement were liable to pay enhanced rent for increments. 
A nupre difficult question, however, was, whether a dependent talook- 
ft^T,who is either actually or presumptively shojvn to have held his talook 
It a fixed rent, which has not been changed since the time of the Perma- 
nent Settlement, is liable to enhancement or to pay additional rent for 
Hie increment added to his talook by alluvion, where no written engage- 
^e«fc was forthcoming, nor was any established usage proved. Section 16 
f Act VIII of 1869 B. C, (which ^corresponded to section 15 of Act X of 
^9), enacted that the rent of such talooks should not be subjected to 
ancement. The question therefore reduced itself to this, — whether 
e imposition of additional rent for the additional area under clause 1, 
ction 4, Kegulation Xt of 1825, was or was not an enhancement of tha 
int of the talook within the meaning of that section. The point arose 
Juggut Chunder Dutt v. Paniotyf where Bayley and Mitter, J.J., 
pressed an opinion in the affirmative, that is to say, to the effect, that 
we imposition of additional rent did amount to an enhancement of rent, 
Wt on review Mitter, J., retracted his former opinion, and declared 
ttat it should be taken as an obiter dictum. It would seem, therefore, 
ttat upon this point the law was not in a satisfactory state. 

Procedure for assessment of additional or enhanced rent on alluvial 

^Increments. — In those cases where the increment annexed to a tenure or a 
iold'Tig was liable to be assessed with additional rent utider the proviso to 
^^ 1, section 4 of Regulation XI of 1825, to which I have already a^* 

Sath. W. R. 141 ; 15 B. L. R. 126, note ; on appeal from 9 Satb. tV. R. 63. 
^ ' »/am Ali v. KaLi Krishna Tagore, I. L. R. 7 Gal 479 ; 8 Cal. L. R. 51 7. 
' Sath. y^ R. 427 ; § Suth. W. R. 37iJ. 
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verted, it was held that the proper procedure for the landlord to CoUin 
T^as, not to sue for enhancement of rept nnder the Bent laws (Act TL t 
1859 or Act VIII of 1869, B. C), but to sue for assessment of additioM 
rent for the increment, such additional rent forming no part of the lei 
payable in respect of the parent tenure.^ It was further laid down tb 
such additional rent could not be recovered, unless a notice had bee 
served upon the tenant under section 14 of Act VIII of 1869, B.C 
informing him of the amount of rent sought to be imposed, and tl 
grounds upon which it was claimed.* There was no express rule of h 
nor any decided casie bearing upon the point, whether there couH 
assessment of additional rent upon land reformed on a site, which 
previously been washed away, but for which the tenant had continiieJ 
pay rent without abatement. It would seem, however, that, ac< 
to the principles expounded m Lopezes case^, additioneA rent cmlifA^ 
imposed on the tenant in such a case.^ 

Bate at which additional rent was assessable on increments liaH 
to pay additional rent.-^Then as regards the rate of rent at which ik 
alluvial increment added to the tenure was to be assessed, it was iA 
that a fair construction of the words ** increase of rent to which he mi 
be justly liable" in clause 1 section 4 of Regulation XI of 1826 warrants 
the conclusion that primfi facie, in the absence of any rebutting circod 
stances, it was to be assessed at the same rate of rent at which th 
parent tenure was held.*^ 

A different rule probably would have to be applied if theparea 
tenure was held at a rack-rent, and the accreted land was of inferiti 
quality, or if the parent tenure had been created at a low rate a 
rent for a large premium, or if the accreted land should be of snperio 
quality 'than the original land.^ 

< Abatement of rent for lands lost firom a talook or an occnpancy-hoU 
ing by diluvion.— The right to claim reduction of rent of a talook fo 

* Oopi Mohun Moxoomdar r. HilU, 6 Cal. L. E. 83 ; Bamnidhee Manjee ▼. Fafivtty i>« 
I. L. R. 6 Cal. 823 ; 6 OaU L. R. 362 ; sab. nom. Shorussoti Daai v. ParhuHi JDasi, 

* Ramnidhee Manje^y. Tarbutty Dcui, I. L. R. 6 Cal. 823 ; 6 Cal. L. R. 362, sab. nm 
8horu88oti Dasi ▼. Parhutti Dasi; Brojendra Kumar Bhoomik v. Woopendra Narain Siny, 1. 1*-^ 
8 Cal. 706 ; 10 Cal. L. R. 559, sub. nom. Eurro Sunderi Daii v. Qopi Sunderi Dasi, 

8 13 Moo. Ind. App. 467 ; 6 B. L. R. 512 j 14. Sath. W. R. (P. C.) 11. 
4 Cf . Eemnath Dutt v. Aahgur, I. L. R. 4 Cal. 894. 

6 Qolam Ali v. Kali Krishna Tagorey I. L. R. 7^Cal. 479 ; 8 Cal. L. R. 517. 
« Chooramoni Dey v. Eoiffrah MUU Oo, I. L. R. 11 Cal. 696. * * * 
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d lost by diluvion, would, prim& facie, depend upon the express engage- 
int of the parties ; but there existed some doubts as to whetl;er, in 
absence of any express engagement, such right could be claimed 
respect of talooks created before the Permanent Settlement.^ But 
ih regard, however, to talooks created since the Permanent Settle- 
ll^t, it^ was held that such right clearly existed, unless it had been 
^en away by express stipulation. In Assaruddin y. Sharashibala Dehea^ 
Barnes Peacock, in delivering the judgment of the Court) advert- 
to the right of the talookdar to claim reduction of rent on 
►unt of diluvion, said: — "We think he is so entitled, unless there was 
press stipulation that he should not, whether the land was washed 
y or not. If a man stipulates to pay rent, it is clear he engages to 

tj it^s a compensation for the use of the land rented, and ind^pend- 
, tly of section 15, Act X of 1859. We ar^ of opinion that, accord- 
^ to the ordinary rules of law, if a talookdar agrees to pay a certain 
tooTint of rent, the tenant of it is exempt from the payment of the . 
phole rent, if the whole of the land be washed away, or a portion of the 
!, if a portion only be washed away-" 

The right of an occupancy-ryot to claim reduction of rent on the 

und of diluvion was provided for by section 19 ot Act VIII of 1869, 

p., (corresponding to section 18 ot Act X of 1859), which ran thus : — 

very ryot having a right of occupancy shall be entitled to claim an 

atement of the rent previously paid by him, if the area of the land 

been diminished by diluvion. or otherwise, &c.*'* A ryot who did 

t possess the right of occupancy, was held not entitled to claim such 

^ight.* 

Sections 50 and 52 of the Bengal Tenancy Act.— -The latter portion of 
^^ proviso to clause 1, section 4 of Regulation XI of 1825, to which I 

*ave already referred, as well as Act X of 1859 and Act VIII of 1869 

I 

! 
k 

* Bam Ghum Bysach v. Lucas Theodorus Lucas, 16 Snth. W. E. 279. 
i * HaraK. 558. 

I Of. Inayatullah v. Eahi Buhsh, Sath. W. B. 1864, ( Aot X) 42 ; Raghunath Mundal y. Jagat 

*«»dHu Bose, 8 Cal. L. E. 393 ; Sham Lall Sahoo v. Hady Bwnjara and others, 2 Hay. 522. 

a,nctioii.piux}baser of a holding ^as held entitled to claim abatement of rent on the ground 

<"*avion, even thongh his predecessor may have neglected to make snoh a claim. Kali- 

\rf<i9anna Sai v. Dhananjay Ghose, I. L. E. 11 Cal. 625. But a pnrchaser under a privata con- 

y*'*®® Was not so entitled, unless the deed expressly conferred on him that right.' 

^^^nnamayi Dasi y^Daywnoyi Dasi, 22 Suth. W. R. 275. 

* Shaikh ifohewn v. Shaik Ruheemotollah, 2 Hay 433 ; Marsh. 341. 
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^ (B. C.) have been repealed, and the liability of every description ol 
tenant to pay additional rent for land annexed to his tenure or holfioi 
by alluvion, as well as his right to claim reduction of< rent for 
lost from his tenure or holding by diluvion, is now regulated by 
following sections of the Bengal Tenancy Act, which came into open 
tion on the 1st November 1885. Section 50 runs thus : — 

(1.) "Where a tenure-holder or raiyat and his predecessors in in 
terest have held at a rent or rate of rent which has not been chftngM 
from the time of the Permanent Settlement, the rent or rate of ral| 
shall not be liable to be increased except on the ground of an altentio^ 
in the area of the tenure or holding. 

(2.) " If it is proved in any suit or other proceeding under itt 
Act that either a tenure-holder or raiyat and his predecessors in i^fi 
have held at a rent or ratebof rent which has not been changed d1m^ 
the twenty years immediately before the institution of the suit or procHA- 
ing, it shall be presumed, until the contrary is shown, that they have h«li 
at that rent or rate of rent from the time of the Permanent Settlemfiufc 

Section 52 provides as follows : — 

(1.) '* Every tenant shall — 

(a.) be liable to pay additional rent for all land proved by mearoi* 
ment to be in excess of the area for which rent has been previously pai« 
by him, unless it is proved that the excess is due to the addition to th 
tenure or holding of land which having previously belonged to the tenart 
or holding was lost by diluvion or otherwise without any reduction of the 
rent being made, and 

(6.) be entitled to a reduction of rent in respect of any deficiency 
proved by measurement to exist in the area of his teriure or holding *8 
compared with the area for which rent has been previously paid by ki^r 
unless it is proved that the deficiency is due to the loss of land which wa» 
added to the area of the tenure or holding by alluvion or otherwise, ^^ 
that an addition has not been made to the rent in respect of the addition 
to the area. 

(2.) In determining the area for which rent has been previonslj 
paid, the Court shall, if so required by anj. party to the suit, h*^^ 
regard to — 

(a.) the origin and conditions of the tenancy, for instance, whether 
the rent was a consolidated rent for thewentire tenure or holding ; 

{b.) whether the tenant has been allowed to hold additional \asii^^ 
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^mideration of an addition to his total rent or otherwise with the. 
6wledge and consent of the landlord ; 
(c.) the length of time daring which the tenancj has lasted without 
iispnte as to rent or area ; and 

(({.) the length of measure used or in local use at the time of the 
(ffigin ^f the tenancy as compared with that used or in local use at the 
Ume of the instituiion of the suit. 

(3.) In determining the amount to be added to the rent, the Court 
all have regard to the rates payable by tenants of the same class for 
ds of a similar description and with similar advantages in the vicinity, 
, in the case of a tenure-holder, to the profits to which he is entitled 
respect of the rent of his tenure, and shall not in any case fix any rent 
id^ under the circumstances of the case is unfair or inequitable. 
(4.) The amount abated from the rent shall bear the same propor- 
^on to the rent previously payable as the diminution of the total yearly 
iiralue of the tenure or holding bears to the previous total yearly value 
thereof, or, in default of satisfactory proof of the yearly value of the 
^d lost, shall bear to the rent previously payable the same proportion as 
Ibe diminution of area bears to the previous area of the tenure or 
Iding."! 

Section 3 defines tenant as ^' a person who holds land under another 
rson, and is, or but for a special contract woald be, liable to pay rent 
»r that land to that person ;" 

and section 5 classifies tenants thus : — 

(1.) tenure-holders, including under-tenure-holders, 

(2.) raiyats, and 

(3.) under-raiyats, that is to say, tenants holding whether imme- 
^tdy or mediately under raiyats ; 

and subdivides raiyats into : — 

(a.) raiyats holding at fixed rates, 

(b.) occupancy-raiyats, and 

(c.) non-occupancy raiyats. 

Section 52 is apparently based on the principle that, addition to or 
subtraction from the rent, jn consequence of a larger or a smaller area 
than that which the tenant has been paying rent for being found in his 
possession, whether in consequence of allavion or diluvion, or otherwise 

* Under the old law ttie rule of propoftion waa the same as that prescribed by subsection 
(4). Brujanattral v. Hira IM Paly 1 B. L. R. (A. 0.) 87 ; 10 Suth. W. R. 120. 
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^does not in reality amount to enhancement of the rent ; and it is thig 
which probably accounts for the displacement of that section from the 
group of sections relating to enhancement. 

Effect of the new law upon the old rulings.— Whatever doubt there 
might have existed under the old law, as to whether a dependent 
talookdar who held his talook at a fixed rent from the time, of the 
Permanent Settlement was, in the absence of any express engage- 
ment or local custom, liable to pay additional rent for land aided 
to his talook by alluvion or to claim reduction of rent for land lort 
from his talook by diluvion, it is manifestly clear from the sections of 
the Bengal Tenancy Act I have just read, that he is now placed on tie 
same footing as all other classes of tenure-holders, and is liable to jaf 
additional rent or entitled to claim a reduction of rent, according aitba 
case may be, for any alteraiiion in the area of the talook by 
or diluvion. 

It is equally clear from the express language of section 52 that land 
reformed on a site which had previously been washed away, but for whick 
the tenant has continued to pay rent during its submergence, is not liaUe 
to pay additional rent. 

Moreover, that section supplies an omission which had occurred in 
Eegulation XI of 1825, as to the right of a dependent talookdar, whose 
talook had come into existence after the Permanent Settlement, to 
claim reduction of rent on the ground of diluvion. Every species of 
tenant, including even a non-occupancy raiyat, and an under-raiyat, is 
now under that section, as interpreted by section 4, entitled to claim 
reduction of rent on account of diluvion ; and this again by clear implica* 
tion establishes the right of a tenant from year to year to alluTiai 
increment, a point upon which there existed some conflict of opinion 
before this legislation. Besides, the whole controversy regarding the 
rate of rent at which an alluvial increment was liable to be assessed, as 
well as the rate at which the deduction was to be allowed from the 
total rent on account of diluvion, is now set at rest by subsections 3 andi 
4 of the same section. 

rurthermore, it is necessary to point out l^hat the section itself con- 
tains no saving clause in favour of contracts between a landlord and a 
tenant with regard to the increase or reduction of rent in any of the 
circumstances mentioned therein. But ±he absence of such a clause troM 
the section does not necessarily carry the inference that th€^ legislature 
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I intended to render the operation of the section uncontrollable by the terms. 
I of tny contract. On the contrary, we find that section 179 of the Act clearly 
j introduces such a qualification, at all events in the case where a permanent 
 mokurari tenure is created ; for it enacts that : ** Nothing in this Act 
I shall be deemed to prevent a proprietor or a holder of a permanent tenure 
I m a peijnanently-settled area from granting a permanent mokurari lease 
I on any terms agreed on between him and his tenant.'* But as regards 
^ raiyats, section 178, subsection (3) clause (f) provides that: "Nothing 
in any contract made between a landlord and a tenant after the passing 
I this Act shall take away the right of a raiyat to apply for a reduction 
;tf rent under section 38 or section 52." The converse case of a landlord 
agreeing not to take from a raiyat additional rent for land found to be in 
I exce^ of the area for which rent has been previously paid by him is not 
.expressly provided for in the Act, nor does there appear to be anything 
' in the Act itself to show what the effect of a contract between a tenure- 
• lolder for a term of years and his landlord upon this section would be. 
It would not perhaps be reasonable to hold that in the latter case the 
operation of contracts should be excluded. 
^ In those cases where the operation of contracts is left unfettered by 
section 52 of the Bengal Tejiancy Act, a covenant in a permanent moku- 
rari lease to the effect that there shall be no increase or reduction of rent 
<^the tenure in case of alluvion or diluvion, may sometimes expose the 
.lessor, if he happens to be a proprietor holding directly under Govem- 
finent, to very serious consequences. The covenant absolutely debars 
him from ever afterwards assessing additional rent for any increment 
that may be added to the tenure by alluvion, and yet he is bound 
nevertheless under the revenue laws to pay to Government for such 
increment (which undoubtedly is an addition to his estate), additional 
revenue, which perhaps may go on increasing in amount as the incre- 
ment enlarges in area. This is a result which ought to induce 
Courts of Justice to put a strict construction upon the terms of such a 
covenant, and make them refuse to give effect to it unless the intention of 
the parties appear to be so clear and manifest as to compel them to do so. 
I VIII. Possession of aljuvial increments, islands, or submergent lands, 
; and the rules of limitation applicable to them— Proof of possession of 
' land covered with water. — As to the proof of possession of land covered 
' with water, Garth, C. J,, thus observes in Mohiny Mohun Das v. Krishno 
Kiahore IhiW^ : — 

1 I. L. B. 9 Cal. 802. 
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» 

, ** Prim& facie, in the case of land covered by water, the water be- 
longs to the person to whom the land belongs ; cnjus est solum ejug est 
usque ad coelum. The owner of land is entitled, prim& facie, to efciy- 
thing either over or under it ; and the ordinary, if not the very beat^ 
means of proving the ownership of land covered by water is to show that 
rights of fishing have been exercised in and over the water. T|)ere are 
few other means of proving ownership over such land, except perhaps bj 
working minerals or carrying on other works below the surface of the sofl." 

Period firom which limitation begins to run in a suit to recover 
possession of an alluvial increment. — An alluvial formation, mim 
covered with sand, is sasceptible of possession in the same way as uqr 
other land. It is capable of actual enjoyment in one or more of theciB^ 
mary modes, such as by residence or tillage, or grazing cattle, or c^iifig 
reed or brushwood, or receipt of a settled rent. It is, in the maj#f 
of cases, capable of occupation or appropriation for some useful pnrpoe 
soon after its formation. When, therefore, a suit is brought to reooter 
possession of an alluvial increment, limitation may be effectually s^ tip, 
unless it is brought within twelve years from the date of the formaiiM 
of the accretion,^ even though it may not be capable of caltivstion, 
until some time after. A suit for recovery of possession of an islani 
separated from a riparian estate by a fordable channel, falls within tto 
purview of the same rule and is equally governed by it. 

Enumeration of the several forms in which a suit to recover possec- 
sion of a reformation on original site may arise.— But questions^ of con- 
siderable nicety and of no less difficulty too, sometimes arise in applying 
the law of limitation to a suit for recovery of possession of land re* 
formed on its original site. Such a suit not unfrequently presents a 
varying combination of circumstances, which is again rendered more 
complex by the fact that diluviation and reformation are not sudden, 
but slow and gradual, events. 

(a.) The simplest case is, where the ovmer of an estate continues in 
possession of it down to the date of its diluviation, and the land after^ 
submergence for any period, however long, subsequently reforms within 
12 years next before the date of the suit instituted for the purpose of 
recovering possession of such land on the ground of reformation. 

1 Luchmee Narain 8ha ▼. Jutadharee Htldart 7 Sath. W, R. 89, on review sub. now- 
Doyamoyee Dasi y. Luckhee Narain Sha^ 7 Sath. W. R. 457 ; LuchrriQe Dthia Chowdh'ii^ ^' 
The Collector of Mymenaxng, 7 Sath. W. R. 231 ; Mahomed Ibrahim v. Morrieont h b S* 
5 Gal. 36. 
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(b.) The case just supposed assumes a somewhat different aspect^ 
if the owner of the estate is unable to prove, either that the land reform- 
ed witliin twelve years prior to the suit, or that after reformation he had 
heefn in possession up to a period within 12 years of the suit. 

(c.) The third case which may be conceived, is, where the owner of 
:an estate is dispossessed by a trespasser, say, a year before its diluviation, 
which continues to work fo^ more than 11 years, and then, when the land 
reforms, it is again taken possession of by the same trespasser. 

(d,) A fourth case similar to the last one is, where the owner of an. 
estate remains in possession down to the date of its diluviation, but as 
Boon as it reforms (no matter after what length of time) it is taken pos- 
session of by a trespasser, who continues in possession for a year or so, 
when* it diluviates again and remains under watar for upwards of 11 
fears. It reforms again^ and then it is taken •possession of by the same 
trespasser. 

(e.) A fifth case arising out of the gradual character of the refor- 
mation may be supposed, where the reformation begins more than 12 
years prior to suit, but is completed within 12 years of the suit. 

Discussion of the law of limitation with regard to each of them. — 
>Kow in case (a), the proposition has been established by a series of 
decisions^ that, where the owner of an estate remains in possession until 
it is washed away by diluvion, his possession is presumed to continue as 
long as the land continues submerged, however long the period of submer- 
gence may have been. That being so, the adverse possession of the 
trespasser, even assuming such possession to have commenced as soon as 
the reformation began, is ex hypothesi for a shorter period than 12 years, 
and consequently cannot defeat the title of the original owner. 

The case (h) raises the question as to the incidence of the burden of 
proof, namely, whether on the one hand the real owner is bound to prove 
his possession even after reformation and down to a period within 12 
years of his suit, or whether there is a presumption of the continuance 
of his possession down to such period; or whether, on the .other hand, 
the trespasser is bound to show that he has been in adverse possession 
for more than 12 years. 

1 Ookool Kristo 8€n Moonsheej, David, 23 Sath. W. E. 443 ; Rally Ohum Sahoo r. The 
Secretary of State for India, I. L. E. 6 Cal. 725 ; Mono Mohim Ohose v. Mathura MoMm Roy^ 
I- L. jl^ 7 Cal. 225 ; Mahcmed Ali Khan v.*Khaja AhdvZ Gunny, I. L. R. 9 Cal. 744; 12 Cal. 
L. R 257. • 

32 . *^ 
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Mano Mohan Ohose y. Mothara Mohan Roy.— The case of Maria 
Mohan Ohose v. Mothura Mohcm Roy} decided by Wilson and Field, )J., 
furnishes an answer to the case supposed under (6). Wilson, J., considered 
the matter both from the point of view of principle as well as from that 
of authority, and also laid down certain propositions of law applicable 
to the subject. His Lordship aaid : — ^^ Certain propositions of l^w upon 
the subject are undoubted. 

^^ It is not disputed that, as a general rule, where a plaintiff claims 
land from which he alleges he has been dispossessed, the burden is upon 
him to show possession and dispossession within twelve years — Hakir 
raja Koowur v. Baboo Nund Loll Singh.^ 

^^ Proof of possession within twelve years does not necessarily mean 
proof of acts of ownership within that time. The nature of the^roof 
of possession must depend pn the nature of the case. In the case of a 
house actually occupied, or land under cultivation, yielding a rent, proof 
of possession is easy. In many cases, as of lands incapable of caltifa- 
tion, jungle or waste lands, unenclosed plots of various kinds, all the 
proof that can be commonly given is to show possession taken, or acts^f 
ownership done, at some time, which possession will, in law, continue 
until the possessor by his conduct shows tha)} he means to relinquish hk 
possession, or he is excluded by some one else. These considerationsy 
however, affect the mode of proof, not the burden of proof. The general 
rule still is, that the plaintiff must prove that he has been dispossessed 
within twelve years, see Pamdurang Oovmd v. BaZkrishfia Sari,**^ 

^* But there are many cases in which the party on whom the burden 
of proof in the first instance lies, shifts the burden to the other side by 
proving facts giving rise to a presumption in his favour. We hare to 
consider whether the present plaintiffs have succeeded in doing so, and 
for that purpose it is necessary to examine the decisions as to the burden of 
proof in the case of lands gradually diluviated and gradually reformed. 

*^ As to such cases, a second proposition is, I think, beyond questioBi 
that* when the diluviation has been more than twelve years before soit, 
the claimant, unless he can show possession since the reformation, mnsi 
at least show that he was in possession down to the date of the dilori*' 
tion. 

<< A third proposition is also, I think, beyond dispute, that where tb^ 

> L L. B. 7 GaU (225) 280 ; 8 Gal. U B. 126. ' S 6 Bomb. H. 0. 185. 

S 8 Moo. Ind. App. (199) 220. * 
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true owner is in possession at the time of diluviation, his possession i^ 
presnined to continue as long as the land continues sabmerged : probably 
also afterwards until he is dispossessed. 

"This, proposition, however, would not be sufficient to shift the 
burden of proof. It would leave it upon the plaintiff, but would enable 
him to prove his case either by showing the dispossession to have been in 
fact within twelve years, or, that the submergence has continued down to 
-within twelve years, so that his possession cannot have been interfered 
with more than twelve years ago. 

" But then rises the question, whether we ought not to presume 
something further in favour of the plaintiffs, whether, when they have 
proved their possession down to the period of diluviation, and. have shown 
the dUnviatiou to have occurred at such a date and under such circum-* 
stances as in this case, we ought not to p];^sume the submergence and 
with it the plaintiff's possession to have continued until the contrary is 
shown. If this presumption can properly be made, then the burden is 
shifted to the defendants of showing adverse possession for twelve years. 
• " Upon principle, I think, such a presumption may properly be made. 
The well-known presumption in favour of the continuance of a physical 
condition, in the ordinary^course of things likely to continue, until the 
contrary is shown, is embodied in section 114 of tha Evidence Act, which 
section is followed by illustrations and explanations." 

His Lordship then, in order to fortify the conclusion which he had 
so deduced from principle, referred to the case of Mohunt Chattoorbhooj 
Bharti v. The Oovernment of India^^ decided by Garth, C. J., and Totten- 
ham, J., another case (Reg. App. 280 of 1877) decided by Pontifex and 
Macdonell, JJ., the Privy Council case of Badha Gohind Roy v. Inglis^ 
and the case of KaUy Chum Sahoo v. The Secretary of State,^ decided by 
Garth, C. J., and White and Maclean, J.J. 

Mahomed All Khan v. Khajah Abdul Oonny.— The basis of this 
presumption as to the continuance of possession was discussed again 
in the Full Bench case of Mahomed Ali Khan v. Khaja Abdul Ghmny,* 
where the suit was to recover possession of land* which had previously 

' Reg App. No. 185 of 1877, anreported. 
« 7 Cal. L. E. 364. 
8 L L. R. 6 CoL 725. 

* I. L. R. 9 Cal. 744. Of. The Secretary of State for India v. Vira Rayan, I. L. R. 9 Had. 
175. 
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\een jungle. The majority of the learned Judges re-afB.rmed the general 
rule that the plaintiff cannot, merely by proving possession, at any 
period prior to twelve years before suit, shift the onus to the defen- 
dant. But they said that possession is not necessarily the same thing 
as actual user; that the nature of the possession to be looked for, 
and the evidence of its continuance, must depend upon the c^aract^r 
and the condition of the land in dispute ; that where the land is eitber 
permanently or temporarily incapable of actual enjoyment in any of ttie 
customary modes, all that can be required is that, the plaintiff slionld 
show such acts of ownership as are natural under the existing condition 
of the land, and that in such cases> when he had done this, his possession 
is presumed, to continue as long as the state of the land remained un- 
changed, unless he is shown to have been dispossessed. Wilson^ J., in 
delivering the judgment of Jhe majority of the Court, observes : — " When 
.landS; which have been in such a condition as to be incapable of enjoy* 
ment in the ordinary modes, are reclaimed and brought under cultivationf 
the change is in many instances gradual and difficult of observation while 
in progress. Diluviated land may take years to reform. Jungle Iannis 
often brought under cultivation furtively by squatters clearing a patch 
here and a patch there at irregular intervals of time. So that it may 
be a matter of extreme difficulty to prove as to any piece of land, the 
exact date at which its condition became altered. And as the plaintifff 
who has complied with the conditions we had indicated, is in the absence 
of dispossession presumed to continue in possession as long as the state 
of the land remains unchanged, it is essential to enquire on whom the 
burden of proof of the date of the change lies. 

" The true rule appears to us to be this : That where land has been 
shown to have been in a condition unfitting it for actual oujoymeut in 
the usual modes at such a time, and under such circumstances that th&t , 
state naturally would, and probably did, continue till within twelve years 
before suit, it may properly be presumed that it did so continue, and that 
the plaintiff's possession continued also, until the contrary is shown. This 
presumption seems to "us to be reasonable in itself, and in accordance with 
the legal principles now embodied in section 114 of the Evidence A \>" 

And further down his Lordship said : — "The presumption of 'hich 
we have spoken is in no sense a conclusive one. Its bearing upoL each , 
particular case must depend upon the circumstances of the case • id i^ 
is always liable to be rebutted by evidence." "" « 
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Garthy C, J., while agreeing with the majority of his colleagues, as t<i 
the result of the particular case before them^ differed from their view of 
the law, holding that if the plaintiff proves possession at any period prior 
to twelve years before suit, such possession is presumed to continue until 
the contrary is shown ; and that consequently the onus is shifted to the 
defendant to prove that he has been in adverse possession for twelve 
years ; and that there can be no variation in the application of this pre* 
sumption according to the particular kind or character of the land^ a. g. 
cultivable land, jungle land or land covered by water. ^ 

It may be observed by the way that though the rules laid down in 
ilie above judgment indicate that the same presumption in favour of the 
continuance of possession is to be applied in the case of jungle land as in 
the c^se of submerged land, there is, however, one material distinction 
between the two cases, namely, that in t^e latter, the presumption is 
based on prior actual possession^ unless the land before submergence was. 
also jungle ; whereas in the former, there can be no prior actual possession 
at all, but only constructive possession by going upon the land, laying 
dc^n boundary-marks or the like. 

Where after reformation the land remains covered with sand or 
otherwise continues unfit for cultivation for some time, it has been held 
that the possession of the real owner proved to exist down to diluvion, is 
presumed to continue until dispossession takes place by the exercise of 
some positive acts of ownership.* 

Eally Ghum Sahoo y. The Secretary of State for India.— Cases (c) 
and {d) may be solved by the application of the same principle as that 
which has furnished an answer to case (&}. But {d) is directly illustrated 
by the case of Rally Churn Sahoo v. The Secretary of State for India,^ There 
certain lands allegecf by the plaintiff to have originally been a parcel 
of his estate, reformed after submersion for some years. It was then 
taken possession of by Government as a reformation on the diluviated 
site of one of their island estates, and continued in their posses* 

It, Trustee, ^o. Agency Qo., y. Short, 18 App. Oas. 793 (on appeal from New Soath 
Wal i> ; Clarke v. Elphinetone, 6 App. Oas. 164 (on appeal from Ceylon). 

lohiny Mohun Dob v. Kriskfio Kishore DuU, I. L B. 9 Cal. 802 ; 12 Gal. L. R. 837. 
L. B. 6 Cal. 725. If ownership is claimed over a large tract of waste land with a 
defii ,^ bonndary, acts of ownership exercised over portions of it constitute evidence of 
po&s Bsion of the whole. Clarke v. Elphinstone, 6 App. Cas. 164 (ou appeal from OeylonJ ; 
Situ '^--'manyt^v. Secretary of State, I, L. R. 9 Mad. (285) 305. 



254 A.LLTTVI01T AND DlLtJVlOlff : ANGLO-INDIAN LAW. 

«ioii for four or five years. It dilaviated again, and reformed for tbe 
second time after an interval of nearly seven years, wben it was again 
taken possession of by Government. The plaintiff brought his snit to 
recover possession after the lapse of more than twelve years from the date 
of the first reformation, that is to say, the date when Government took 
possession of it. It was urged on behalf of the plaintiff that aBjGh)vem- 
ment was a mere wrong-doer, no presumption ought to be made in 
favour of the continuance of its possession, during the period that the land 
was under water. But this contention was expressly overruled, by Garihy 
C. J., and Maclean, J., while White, J., said : — '^ It appears to me im« 
necessary to determine whether Government, as a wrong-doer, when it 
first took possession, could be said to have constructive possession during 
the period of the second submersion. It is enough to say that th^timoj 
began to run against the plaintiffs when Government fii^t took adverse! 
possession, and that, as the plaintiffs have not resumed or recovered 
possession before suit, it continued to ran according to tbe ordinary lair 
of computing the period of limitation, and this, irrespective of wheth«; 
the land was or was not capable of occupation by reason of its submor- 
sion." 

Anticipating the consequences of such a. ruling, his Lordship pro- 
ceeded to observe:—" The result of our decision will be that in similar, 
cases to the present, owners of land, which have suffered from the 
successive diluviations and reformations, must, if they wish to preserve 
their rights, bring their suit within twelve years of the time when 
adverse possession is first taken of land reforming on the original 
site, whether at the time of suit the land is capable of occupation in 
consequence of a second diluviation. I have not in my experience known 
of a suit of this character being brought where the land in dispute 
at the time of suit had disappeared and formed part of the bed of & ; 
river ; and I can foresee many difficulties in the way of such a 8ait» 
chiefly arising from the difficulty of identifying lands which are at the 
bottom of a river. But there is no doubt that such a suit would lie, 
and so long as land which is exposed to successive diluviations and . for- 
mations is subject to the ordinary law of limitation, it will be a n tier 
of prudence to bring such a suit." It may be remarked that this C lion 
carries the doctrine of adverse possession to the very verge of law. 

As regards (e), there can be no doubt that so much land as rei 'ms 
within twelve years of the suit that may be brought by the owjier ' the 
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original site to recover possession, must be held to belong to him.^ But^ 
{he ^result of this may in some cases possibly be, that the owner of the 
original site will, after the completion of the reformation, find interposed 
between his nnsabmerged land and the recent reformation, a belt of 
l^and consisting of older reformations to which a stranger has mean- 
while acquired a title by prescription. 

*■ See observations of Gartb, O. J., in Kalli^ Chum 8ahoo v. The Secretary of Stats for 
£i^td, I. L. B. 6 Cal., 725. In Koomar Runjit Singh y. Schoene, Kilhurn, 4 Gal. L. B. 390, 
016 owner of the original site lost his claim to recover possession of a portion of the land which 
had reformed within twelve years of his snit, beoanse in that case it was not shown what 
portion of the land had reformed within twelve years, and what portion, beyond that period. 



LECTUKE X. 

RIPARIAN RIGHTS. 

Definitions of terms — Biparian rights, where generally exercised — Fofnndation ^f riparian 
rights ~ Effect of the division of riparian land on ripariaa rights — Characteristics of riptriaa 
rights — Enumeration of the ordinary kinds of riparian rights — Beasonsfor exclndingrighii. 
of fishery and ferry from* this enumeration — I. Bight to accretion by alluvion. — 11. fiigtt; 
of access to the river — Nature of the right — Beasons for the existence of the right— j 
Discussion of authorities — Lyon v. Fishmongers^ Co. — North Shore Railway Co. v. Pioi— j 
Bight of landing and crossing the foreshore at low- water for the purpose of having aeoNij 
to land — Obstruction to the right of access, when actionable — Discussion of authorities^: 
III. Bight to erect wharves, piers and landing-places — Bight to erect public wha|Tes4&; 
not a riparian right — Nature of private wharves &c. — Questions to be considered a 
determining the legality or otherwise of such structures, as private wharves, pien cr; 
landing-places — Bemedies when such structure is a purpresture or a nntsanoe or both^ 
Extent of the right to build pri^sate wharves &q. under American law — Under Anglo-IndiOi 
law — Bight of a riparian proprietor to yioor vessels to his wharf — IV. Bight to the nav' 
purity and flow of water — Vinnius* doctrine — Exposition of the nature of the righl^bf 
Chancellor Kent— By Leach, V. C, in Wright v. Howard-^Hodea of disturbance of tb« 
right— True measure of the right — Beasonable user, how determined — (a) Bight tottoi 
use of water — Distinction between * ordinary' and * extraordinary ' uses of water— JfiMr, 
V. Qilmour — 'Ordinary uses,' — 'Extraordinary uses* — The Swindon Waterworks Co. f*^, 
Wilts and Berke Canal Navigation Co. — Limits of 'extraordinary uses' — Diversion d 
water for irrigation— ^vans v. Merriweather — Diversion of water for irrigation imdff 
Anglo-Indian law — Extent of the right — (b) Bight to the purity of water — What kinds rf 
pollution actionable — When pollution by discharge of sewage &c. becomes actionable— Tb*' 
Indian Easements Act, s. 7 — Whether previous pollution any justification — (c) Bight toi 
the flow of wtkter-^Rohinson v. Lord Byron — BicUett v. Morrie — Kali Kifisen Tagore v. Joie» 
Lai MtiWick— Overflowing land above or below. 

The law of alluvion, in the branch of it, which relates to the acqui- 
sition of land by right of accession, dealt with at length in some of th« 
previous lectures, forms a special subdivision of the wider and more 
comprehensive department of law, which is conversant with the ascertain- 
ment, definition and adjustment of Biparian Bights in general. To an 
examination of the foundation of these rights, and an exposition c_ lome 
of the fundamental principles which underlie and govern the rer" nin 
kinds of them, I shall now invite your attention. 

Definitions of terms.— The term * riparian ' is derived from tn atin 
word * ripa \ which signifies a bank of a river or stream in gene*.- an<' 
includes the bank of an artificial stream. Hence the expressit)n ' -' nan 
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land ' means land, which is on the bank of, or, to use perhaps a more 
Iccilrate phrase, which abuts on a stream, either natural or artificial. A 
-riparian proprietor' is the proprietor of riparian land ; but the phrase, 
'riparian rights ' denotes exclusively that group of natural rights^ which 
reside in a riparian proprietor, or are incident and inseparably annexed 
to his ownership of riparian land, abutting on a natural stream only ; as 
iiatinguished from easements or acquired rights (derived by grant, 
covenant, prescription or statute) which a riparian proprietor may have 
in a stream, either natural or artificial.^ 

h Littoral rights are rights (natural or acquired) belonging to the 
DFwner of land adjoining the foreshore of the sea, or of a tidal 
imvigable river. There appears to be no corresponding expression apply- 
ing exclusively to such natural rights as attach to land adjoining a non- 
Bdal nver or stream ; the expression * riparian rights ' being large enough 
b embrace all natural rights annexed to lands ^hich border on a river 
through the whole length of its course, both below and above the tide. 

Where riparian rights are generally exercised.— The ordinary forms 
of riparian rights, such as the diversiftn or abstraction of water from a 
•tream for the purposes of irrigation, manufacture, or the propulsion 
of machinery, are, in fact, chiefly on account of the unsuitability of 
Wt-water for such purposes, exercised generally in those parts of rivers 
that are above the tide ; and even in those cases where water is used 
for such purposes in the tidal or navigable parts of a river, the supply 
of it is practically so unlimited, that no diminution of the volume of 
^ater, or the alteration of the flow of the stream, results from the 
ordinary modes of user, such as would create any occasion for litiga- 
|tion among the neighbouring or opposite riparian proprietors. Hence 
fiontroversies relating to riparian rights are usually confined to the non- 
tidal or non-navigable parts of rivers or streams ; in either of which cases, 
•8 1 have pointed out before,* the ownership of the soil of the stream 
|[enerally accompanies the ownership of the adjacent bank. 

Foundation of riparian rights. — ^Whether this cqncomitance is merely 
accidental or whether the ownership of the bank constitutes an essential 
;>iid exclusive basis for the existence of such riparian rights, formed the 
subject of very learned ^nd elaborate arguments before the Judicial 
>Coin*^Htee of the Privy Council in the case of Lord v, Ths Commissianera 

* jddard on Easements (3rd ed.), .71-72; Monahan's Method of Law, (Apdz.) sec. 16, 
••cot I para. ^ 

' roj 9^-98 (non-tidal), 113-115 (non-narigable). 
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for the City of Sydney ^^' on appeal from New South Wales, tbe Supreme 
Court of that colony having held that such rights could not exist without 
the ownership of the soil under the water. But the Privy Council having 
come to the conclusion, upon a construction of the Crown grant, under 
which the riparian proprietor in that case had obtained his land, that it 
also passed the ownership of the adjoining creek (a non-navigable fresh- 
water stream in that case) ad medium filum aquae, considered it on- 
necessary to express any definite opinion on that question. They said :— 
" Their Lordships do not think it necessary to express any opinioa 
on the first step in this argument. They desire only that it may not bt 
taken for granted that they accede to it. It is a question of some nicetr, 
and it so constantly happens that the owner of the bank is also the owner 
of the land ad medium filum, that it is dangerous to attribute too mnclt 
importance to the language either of judicial decisions or text books, 
which seem to define the right, where the foundation of it has not come 
specifically in question.'** 

The question, however, was directly raised in Lyon v. Ftshmangeri 
Comimny,^ before the House of Lords, where Lord Selborne thus expounded 
the nature of the foundation of these rights : — 

** With respect to the ownership of the bed of the river, this cannot 
be the natural foundation of riparian rights* properly so called, becanae 
the word * riparian ' is relative to the bank, and not the bed, of tbe 
stream ; and the connection, when it exists, of property on the bank with 
property in the bed of the stream depends, not upon nature, but on grant 
or presumption of law. In some tidal navigable rivers (as the Severn), 
parts of the bed of the tidal stream belong to riparian owners ; and it 
appears from Mr. Angell's book (often quoted in bur Courts) that in 
Pennsylvania and Alabama, states whose jurisprudence is founded generally 
on English law, the whole property in the beds of large non-tidal navi- 

» 12 Moo. P. C. C. 473. 

 Even Story, J., in bis celebrated judgment in Tyler v. TTiZJItiti^on, (4 Mason, U. 8. Ht 
397) used expressions whict clearly go to sbow that, in his opinion, tbe ownership of the bo*- 
jacent soil formed an essential condition for the existence of riparian rights ; for he tud' 
" Prima facie, every proprietor upon each bank of a river is entitled to the land oovored viik 
water in front of big bank, to the middle thread of the stream ; or, as it is commonly expreaB^i' 
ad medium filum aquae. In virtue of this oumership he hfCa b, right to the use of thevawr 
flowing over it in its natural current, without diminution or obstruction." The italics do oc 
occur in the judgment. 

• 1 App. Cas., 662. Cf. North Shore Railway Co. v. Pion, 14 App. Caa., 612 ; Atter*^'] 
Qtnffol of th§ Straits Settlement v. WemysSy 13 App! Cas., 192. • 
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lable rivers is in the State. The title to the soil constitatino^ the bed of a 
irer does not carry with it any exclusive right of property in the running* 
rater of the stream, which can only be appropriated by severance, and 
rhich may be lawfully so appropriately by every one having a right of 
ecess to it. It is, of course, necessary for the existence of a riparian 
ight that the land should be in contact with the flow of the stream ; but 
iteral etotact is as good, iure naturae, as vertical ; and not only the word 
riparian ' but the best authorities, such as Miner v. Oilmour^ and the 
lassage which one of your Lordships has read from Lord Wensleydale's 
ndgment in Chusemore y', Richards ^^ state the doctrine in terms which 
K>iut9 to lateral contact rather than vertical. It is true that the bank of 
I tidal river, of which the foreshore is left bare at low- water, is not always 
n contact with the flow of the stream, but it is in such contact fora 
freat*part of every day in the ordinary and regular course of nature, 
irhicli is an amply sufficient foundation for a natural riparian right." 

Lord Cairns, L. C, observed in the same case ; — ** I cannot admit 
ttiat the right of a riparian owner to the use of the stream depends on 
the ownership of the soil of the stream/' 

* If then the lateral contact of land with the flow of the stream (whe- 
Jier Buch contact be constant or intermittent — constant in the case of 
lion-tidal rivers and streams, and intermittent in the case of tidal rivers) 
lb the true foundation of the natural riparian rights, it follows as a neces- 
sary consequence that the rights of a riparian proprietor in a tidal navi- 
gable river must be precisely the same as those of a riparian proprietor 
in a non-tidal stream, though of course in the former case such rights are 
subordinate to, and are controlled by, the public right of navigation. 
In the same case Lord Selborne, after citing some authorities, said: — 

" Upon principlq, as well as upon those authorities, I am of opinion 
that private riparian rights may, and do, exist in a tidal navigable river." 
" The rights of a riparian proprietor, so far as they relate to any natural 
•tream, exist iure naturae, because his laud has, by nature the advantage 
of being washed by the stream ; and if the facts ^of nature constitute 
the foundation of the right, I am unable to see why the law should not 
tecognise and follow the course of nature in every part of the same 
stream. Water wbich is more or less salt by reason of the flow of 
ithe tides, may still be useful for many domestic and other purposes, 

• 12Moo. p. O.C. 131. 

 7 H. L. C. »49 ; 29 fi. J. Ex. 81 ; 5 Jj^. N. S. 873. 
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though there ate no doubt some purposes which freshwater only wi^ 
•serve/' ! 

The reasoning underlying these observations, though they do not 
relate directly to the case of non- tidal rivers, equally supports thepositionj 
that the riparian rights must be exactly the same, whether the landbordenj 
on a navigable river or on a non-navigable stream, subject of course in thej 
former case to the qualification already stated, namely, that tRe publiflj 
right of navigation must not be obstructed or'interfered with. 

Effect of the division of riparian land on riparian rightg.— A far»| 
ther corollary deducible from such a basis of riparian rights is &i\ 
if a riparian proprietor carves distinct parcels out of his ripamn 
estate, however numerous such parcels may be, yet so that eack 
one of them abuts on the stream, and grants them to different individual^ 
the grantee of each one of those parcels will become a riparian propViebirj 

w i 

and be clothed, eo instanteif, with all the natural riparian rights.^ "If"| 
says Shaw, C. J., " the owner of a large tract, through which a water-j 
course passes, should sell parcels above and below his own 4and retainedij 
each grantee would take his parcel with a full right, without special wordi^i 
to the use of the water flowing on his own land, as parcel, and subject *toi 
the right of all other riparian proprietors to have the water flow to sajj 
from such. parcel. There is no occasion, thei'efore, for the grantor, ini 
such case to convey the right of water to the grantee, or reserve the rigW! 
of water to himself, in express words, because, being inseparable from the 
land, and parcel of the estate, such right passes with that which is con- 
veyed and remains with that which is retained."* 

But, if on the other hand, he grants his riparian estate to another, 
reserving to himself a belt or strip of land stretching along the whofe 
length of the river frontage, the grantee does not become entitled to anf 
of the riparian rights, but the grantor still continues to have afl such 
rights in himself.* 

Characteristics of riparian rig[ht8.— These rights are natural rightt 
inherent in the riparian soil, whether the owner of such soil exercises them 
or not, and he may begin to exercise them whenever he will.* Use does 

*■ Goddard on Easements (3rd ed.), 853. 

8 Gary v. Danieh, 8 Met., (466) 480, cited in Angell on Wateroonrsea (7th ed* 2,»n<l 
Gonld on Waters, § 204. 

8 Goddard on Easements (3rd ed.), 76 ; Stockport Waterworha Co, v. Potfer, ST ^ 
 Sampson v. Hoddinott, 1 0. B. (N. S.) 690. , 
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aot create them nor does disuse destroy or suspend them. Unity of 
|K>8se8sion or ownership of the lands above or below on the sam^ 
itaream does not extinguisb or destroy them.^ 

Enumeration of riparian rights. — The ordinary species of riparian 
rights are the following :— 

1. Sight to accretions by alluyion. 

2. * Bight of access to the river. 

8. Eight to erect wtarves, piers, landing or bathing-places, or 
other similar structures. 

4. Sight to the use, purity and flow of water. 

5. Bight to erect defences against the encroachments or the flood 
irf the river. 

, Reasons for ezclading rights of fishery and ferry from this ena- 
ineration. — It is needless to point out that neither the right of fishery 
■nor that of ferry comes under the denoiAination of riparian rights. 
-For, in those rivers, where the ownership of the bed is vested in the 
;«overeign, the right of fishery belongs to every member of the public, 
whether he be a riparian proprietor or not; and in those rivers where 
tile ownership of the bed resides in the riparian proprietors, the right 
I arises, as T shall explain hereafter,* by virtue of the ownership of the 
subjacent soil, and not of the adjacent bank. 

The right of ferry also, is not a riparian right, because althougb 
every riparian owner may ply a ferry for the use of himself, his family 
and his servants, he cannot set up one for the use of the public, and levy 
tolls from them (which, in truth, is the essence of the right) without pre- 
scription, charter or grant from the sovereign.^ 

I. Bight to accretions by alluvion. 

This right arises ex iure naturae, wherever land abuts on a river, 
whether the bed of the river be the p/operty of the riparian owners as in 
the case of private rivers, or the property of the Crown as in the case of 
public rivers. It is clear, therefore, that this right is incident to the 
ownership of land on the bank, and does not ^epend for its accrual 

* Sury V. Pigot, Popham's B. 166 ; Wood v. Waudy Ex. 748 j 18 L. J. Ex. 805 ; Johnson 

, V. Jordan, 2 Met., 239 ; and the cases cited in note 4 to § 92 of Angell on WaterconrseB, (7th 
ed.}. 

' heot. XIII, .infra. 

^ Hale de lure Maris, p. 1. o. 2 ; Hargrave's Law Tracts, 6, 7 ; Morris* Hist, of the 
J'oreahope, 372 j 2 Black. Comm. 37 ; 2 Inst. 220 ; Trotter v. Harris, 2 Y. & J., 285 j R. v. 
^^rsden, 8 Burr., 1812. , * 
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on the ownership of the adjoining soil under the water, Whaterer room 
there might possibly be for any divergence of opinion as regards the 
riparian right to the flow of water in a natural stream, as to which, how* 
ever, I shall have occasion to say in the next lecture, there can be Done 
whatever as regards this right, that it cannot be so disannexed from ripariu 
land as to prevent its passing with such land in favour of a purchaser; 
although, no doubt, in the case of leases and mortgages, which*are uot 
absolute* transfers of the proprietary interest, such right may be resened 
in the lessor or mortgagor by express contract between the parties. 

II. Right of access to the river.— Nature of the right. 

Every riparian proprietor has a right of access to the river from hisi 
land, for every kind of use of which it may be susceptible, just as eveij! 
owner of land abutting on a public highway has a right of access from Iiii 
land to the highway. Whether this right of access is a private rightf 
belonging to the owner of riparian land or merely a part of the right of 
navigation which he enjoys in common with the rest of the members of 
the public, has been the subject of much debate and diversity of opinion. 
But it may now be taken as fully established that it is a private rigbti 
for the infringement whereof an action will lie; «nd this not becsule 
the riparian owner has been injured as to the public right and htf^ 
sustained particular damage, but because his private right has been inta> 
fered with. 

Reasons for the existence of the right.~Depri vation of the frontagt \ 
of roadside or riparian properties by tbe placing of obstructions between j 
the highway (over land or water) and such properties amongt to the inflic*ii 
tion of a serious loss on the owner, not mei^ly be^q^^^ is therebj : 
incommoded, but also becai^se such obstrueiions have"* the Ttadoubted* 
effect of permanently deteriorating the yalue of l^is pro]^rty, ia the 
majority of instances, to a very considera^ d||;ree. . This considerafiosi 
alone, it is conceived, is amply sufficient . Ii^ilmitiu'lirnh ' th'e exiatdocfll 
of a private right of access in th^^iparia^^wner, distinct and separate i 
from his right to use the highway aa|jM||^iTB[8*toembers of the public* 4 

Discussion of niillKiiilidii TirrfTTirTJlmiMitdij^i^ti v. Groves,^ wberai 

a riparian owner having a pubHc house on i^e Thames complained that 
his access. to the river and the access of his customers to his^ house w»i 
obstructed by timbers and spars plaqf d in the river by the def endafltSr 
which drifted at high- water up to and klong his land ; and it was there 

' 3 Man. A Gr. 630. 
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beld fchat the obstrnction was an infringement of a private right. The 
^int arose again in Attorney-General v. The Conservator of the Thames^ 
irhere Lord Hatherley (then Vice-Chancellor) distinctlj recognised the 
right of access as a private right, although the action was dismissed by 
dim on the ground that the obstruction complained of by the wharfinger 
iras not a direct interference with the access to his wharf ; but was, if 
uiy obstruction at all, an obstruction to the general navigation of the 
river. " Independently of ^e authorities," said his Lordship, " it appear? 
ho me quite clear, that the right of a man to step from his own land on 
b a highway is something quite different from the public right of using 
Hbe highway. The public have no right to step on to the land of a pri- 
rate proprietor adjoining the road. And though it is easy to suggest 
metaphysical difficulties when an attempt is made to define the private, 
IB distinguished from the public right, or to explain how the one could 
bfr infringefd without at the same time interfering with the other, this 
Joes not alter the character of the right.*' 

Lybn V. Fisliiiiongers' Co. — But the leadii^ case upon this point 
is hyon V. Fishmongers* Co.* The plaintiff in that case had a wharf 
6n tiie river Thames^ the south side abutting o^n the main channel of the 
river, and the west side on a tidal creek. The plaintiff had access 
to'the water for the purpose of loading and unloading goods on both the 
»outh and the west, and was accustomed to use both. In 1857 the 
Thames Conservancy Act enabled the Conservators of the Tha.mes, to 
|grant- to owners and occupiers of land fronting the Thames^ a right to 
*iake quays, embankn^nts, &c., in front of their land on payment of 
» fair oonsidfij^lMrr The defendants who owned a wharf at the end 
^^ this^^k, yotained in 1872 the sanction of the Conservators, to 
zi^^fn emb|nkmeBLt in front of- their wtarf for the purpose of bring- 

to the nHfn (ftiannel of the river, which would have 
the effect oy wbo!lynH8pl|mng the water from the creek and of de- 
priving the plaintiffs altogetrai^f th^iS^cess to the river .from the 
f*M aiidi^,pf thrir whartT The^BMHHined a paving of the rights 

* 1 H. A M. 1. 

1 App. Gas., 662; North Shore Jlailmiy Oo, v. Pion, 14 App. Gas., 612; Attorney -General 

^ ^9 Straits 8etUement8 v. Wemy^, 18 App. Caa., 192. qf. BecheU y. Midland Railway Co., L. 

'^.8 0. P. 82 ; Metropolitan Board of Works v. McCarthy, L. E. 7 H. L. 243 j Bell v. Corporation 

0/ Quebec, 5 App. Gas., 84; Brawn v. Ougy, 2 Moo. P. 0. 0. (N. S.) 341. See Fri^z v. Hoheon, 

W Ch. D. 542; Caledonian Railway Co, y. Walker^ a Trustees, 7 App. Gas., 259 (as to right 

W acoees to and from a h>;ghway over landj. 
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of owners of lands on the banks of the river. The plainti£E filed a 
bill to restrain the defendants from proceeding with the execution of i 
those works and thereby obstructing his right of access. The contentioQ i 
on behalf of the defendants was two-fold: first: — That a ripariaji pro-i 
prietor on the bank of a tidal navigable river has no rights similar to | 
those which belong to a riparian proprietor on the bank of a natural stream! 
above the flow of the tide ; secondly : That a riparian proprietor* whosej 
frontage and means of access to such a tidal riv^r is cut off by an encroach- 
ment from the adjoining land on the stream, suffers no loss or abridgmeok* 
of any private right belonging to him as such riparian proprietor, but] 
is only damnified in common with the rest of the public. Malins, V. C^ 
granted the injunction prayed for, holding that the plaintiff had a pri-^ 
vate right of access which would be interfered with by the proposedj 
works. The Lord Justices, however, overruled his decision, but on appeal i 
by the plaintiff to the House of Lords, it reversed the decifiion of thftj 
Lords Justices and upheld that of the Vice-Chancellor. j 

I have already read to you the observations of Lord Selborne with^ 
regard to the first contention, in which his Lordship shows very clearly thatj 
there can be no reasonable ground for the distinction which was sougLtj 
to be drawn between tidal and non-tidal rivers as regards the nature of j 
riparian rights. As regards the second contention, Lord Cairns, L. C, j 
said: — ^^The Lords Justices held that it must be taken to bo established, ^ 
and it was not disputed at your Lordships' bar, that, the appellant bad 
in respect of the west side of Lyon's wharf, at the time when the Coo-j 
servancy Act passed, the ordinary rights of the owner of a wharf on tha, 
banks of a navigable river. The question is, what are those rights, and 
are they preserved intact by the 179 th section P" 

^^ Unquestionably the owner of a wharf pBL;^|h|UB|rerJ^nk has, like 
every other subject of the realm, the right ofniftwI^I^S^e rivprjis one , 
of the public. This, however, is not a right coming to hr^ qui owh^or 
occupier of any lands on the bank, nor is it a right which, per s^j|i6 
enjoys in a manner different from any other member of the public. ~5at 
when this right of navigation is connected with an exclusive access to 
and from a particular wharf, it assumes a very different charac It 

ceases to be a right held in common with the r^est of the public, for her 
members of the public have no access to or from the river at the pa eu- 
lar place ;*and it becomes a form of enjoyment of the land, an^ ' the 
river in connection with the land, the di^jbiirbance of which may ^ di- 
cated in damages by an action, or restrained by an injunction.**' 
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North Shore Railway Oo. ▼. Pion.— The law declared in the foregoing 
toe was expressly followed by the Privy Council in North Shore Railway 
K V. Pion and otheriy^ on appeal from the Supreme Court of Lower 
mada. -The plaintiffs, respondents^ were owners of land abutting on 
tidal navigable river. Upon that labd stood a manufactory for leather 
^ssing and dyeing, and, on the river frontage of it a quay, used 
r them for the landing of wood and coal, and for washing of. hides. 
be appellants constructed *a railway upon the foreshore of the river 
f means of an embankment extending along the entire length of the 
outage of the respondents' land, thereby cutting off all access to the 
iter from such land, except at two openings (one left in the embank- 
ent opposite that land, and the other just outside its boundary), 
te^ugh which the river was accessible at certain high tides. It was 
totenaed on behalf of the appellants that, whatever the law might be in 
bgland with regard to the right of a riparian proprietor on the banks 
t a tidal navigable river to have access to the water from his land, 
^ such right existed under the old French law, which prevailed in 
iower Canada. But the Privy Council held that the law expressed in 
yon V. I^hmongers* Oo.' was not based upon English authorities alone, 
Ht on grounds of reason and principle, and was therefore applicable to 
reiy country in which the same general law of riparian rights prevailed, 
aless excluded by some positive rule or binding authority of the lex loci. 

Bight of landing and crossing the foreshore at low- water for haying 

ticess to land. — As an incident necessarily involved in this right of 
iCcess to and .from water, is the right which every riparian proprietor 
"as of landing and crossing the foreshore at low-water for that 
ftirpose, even when such foreshore is private property. It • has been 
a'gued that if ^avhra^ttM^i^ as it really is, the principal purpose 
or which 'this rioJ^co^a^Blf^ accorded to a riparian proprietor by 
&w, then as tm public right of navigation exists at all times and 
tetes of the t js,^ and is paramount to all private rights of property 
tt the bed of thSnvSFfll 'lu ik& foreshore, which too is a part of the bed,* 
* follows that t^ right of the Crl^wn^or of its grantee, to the fore- 
A^oie must be su^g^tmmMifi this ' iigb?^ki^cess. But it is appr ex- 
tended that it is/\nnece88ary to have r^^urs^to this reasoning as the 

* 14 App Cas. 612. ^< » 1 App. C^s. 662. • 

* Mayor of Colchetter t. Brom^Q. B. 339 ; 15 L. J. ^. B. 69. 

* CI. Qaan r. JV-m FUA^s of T^Ht)|^il, 11 B. L. O. IS 

34 * 



20G RIPARIAN RIGHTS. 

conclusion which these premises legitimately warrant would restrict tlii 
right of crossing the foreshore at ebb tide to those cases alone where th« 
exercise of it is necessary for navigation only and not for other pu^ 
poses« Be this, however, as it may, this right to land and cross^ the forfr 
shore at low- water even when it is private property, may now be rested upon 
the decision of the Privy Council in Attorney -General of the Straits SeUk* 
ment v. WemysSy^ where compensation was awarded to a riparian (« 
rather littoral) proprietor for the obstruction of his right of access to tfa4 
sea caused by a grantee of the foreshore from the Crown, in the execs^ 
tion of certain reclamation and other works thereupon. There isnfll 
distinction ia law between the foreshore of the eea and the foreshan 
of a tidal navigable river, and private proprietary right therein i» just ai 
much subject to the right of the adjoining littoral owner in the one caai 
as it is in the other. 

Obstruction to the right of access, when actionable.— Having tbot 
established the position that every riparian or littoral proprietor (whe? 
ther upon a tidal or navigable or upon a non-navigable river) pos- 
sesses a right of access to and from the river, as an incident inseparably 
annexed to his land, the next thing we have to enquire is, what obstrue* 
tion will amount to an interference with this right, so as to becomi 
actionable, or to be a proper ground for an injunction. This indeed is 80 
eminently a question of fact, and the circumstances of each case may be 
so diverse, that it is almost impossible to lay down comprehensive rules on 
the subject ; nor are the authorities relating to this matter so clear and 
consistent as to enable us to deduce general principles from them. Oaj 
proposition, however, is quite clear that if the direct and immediate 
access of the riparian (or littoral) proprietor to and from the waterway 
is interfered with, (as in Lydn v. Fishmongers^ * Co, y^ Attorney -Oeneral 
of the Straits Settlement v. Wemyss^^ and North Shore Railway Co. t. 
Pion^) by the erection of an obstruction directly between the watervnif 
and the riparian frontage, such obstruction will give a right of action. 

Discussion of authorities. — This proposition, however, has received 
some extension, and there are cases (though they do not all bear upon 

the question of unauthorized interference with the riparian '•' it of 

• 

* 18 App. Cas., 192. Cf. J^orth Shore Railioat/ Go. y. Fiouy 14 App. Gas. 612 ^ jau hjUf, 

Ulleswater do., L. R. 7 Q. B. 166. This right has been recognized in America by g«s^ 

number of cases, they are collected in note 1 on p. 732 of Angell on Waterconrses {70 d.j 

« 1 App. Uas. GG2. • 13 App. Cas.^192. *  14 App. Gas. 
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m 

HOcess to water) in which obstructions not erected immediately ex ad-, 
rerso of the riparian property have been also declared to be actionable. 
h Beckett v. Midland Railway Co.}^ the defendants, a railway company, 
ffected an embankment on a portion of the public road, opposite the 
plaintiff's house, thereby narrowing the road from fifty to thirty-three 
feet. Tjie effect of this, as proved in evidence, was to materially 
liminish the value of the house for selling or letting, and to obstruct the 
kccess of light and air to it. The Court of Common Pleas held that 
P^is was such a permanent injury to the estate of the plaintiff in the 
louse as would entitle him to an action for damages, if the works 
jacecuted by the railway company had been done without statutory 
janction, and that it therefore gave him a right to compensation under 
te L;^nds Clauses Consolidation Act, and Eailway Clauses Consolidation 
^ct, 1845. 

\ Somewhat analogous to this is the case of the Metropolitan Board 
^ Works T. McCarthy y^ in which the facts were, that the plaintiff, re- 
kpondent, was the lessee or occupier of a house in close proximity to a 
Srwdock which opened into the Thames. He was not strictly a riparian 
proprietor, because a public road twenty-feet wide, intervened between 
Ms premises and the dock ; still the premises being in close proximity 
bo the latter, his use of it for the purposes of his business was very 
Bonstant. This dock was wholly stopped up, and destroyed by an em- 
bankment constructed by the defendants, appellants ; in consequence of 
wliich, plaintiff's access to and from the Thames was obstructed, and the 
Mxxfi of the house became permanently diminished in value. The House 
)f Lords held that the plaintiff was entitled to compensation. 

Similarly, in Caledoniun Railway Co. v. Walker* 8 Trusteea^^ the re- 
spondents, trustees, w5re possessed of business premises situated at a 
Kstance of ninety yards from a main thoroughfare on the east, but 
^nnected therewith by means of two parallel approaches, one from the 
north and the other from the south side of the premises. The appoi- 
nt, railway company, by means of operations, whitsh they carried on 
to the main thoroughfare, entirely cut off the access to it from the north 
Dtthej)remi8es, and substituted for it a deviated road over a bridge with 
Iteep gradients,and divertedthe other access, thus making it less convenient 
fo the respondents. It was proved in evidence that these obstructions 

' L. H. a 0. P. 82. • L. R. 7 H. L. 243. 

•7App. Cai^, 269. 
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caused substantial damage by depreciating the ralue of the premisei 
The House of Lords, upon these facts, held that the respondents' rigfal 
of access to the main thoroughfare was proximate, and not remote a 
indefinite, and that, such right having been obstructed, they were entiUd 
to recover compensation. 

On the other hand, in Bell v. Corporation of Quebec} before the Prit] 
Council, on appeal from the Supreme Court of Lower Canada, the ob 
struction was held not to amount to an interference with the right d 
access to a navigable river. There, a bridge having been constructed b] 
the Corporation of Quebec across a tidal navigable river at a little dii 
tance below the farm of the plaintiff, situated on the bank of tb 
same river, the plaintiff brought an action for damages, and for tb 
demolition of the bridge on the ground that the bridge obstructed tb 
navigation of the river, and thereby caused damage to him as the ownfl 
of riparian land. But he failed to prove that the farm had been depre 
ciated in value by reason of the bridge complained of, or that ha bai 
sustained damage from actual interruption of traffic. The Privy Goand 
held that the plaintiff's right of access to the farm had not been inter 
fered with, and that supposing that the bridge had caused some obstrad 
tion to navigation, the action was not maintainable as there was no prool 
of actual and particular damage. 

III. Right to erect wharves, piers, landing*places or other shnilai 
structures—Right to erect wharves, piers &c. not a riparian rigbi- 

"Wharves, piers and landiug-places may be either public or private. 
Public wharves, &c., are those to which the public have aright to resort 
to moor their vessels, to load and unload their goods, and to receiTl 
and discbarge passengers, on payment of a reasonable toll.^ In Eojf 
land, they cannot be erected by private individuals without an Ad 
of Parliament, or a grant or lj^pjj^fte*fftoithe Crown,* and in Ameri(Mi 

* 5 App. Caa. 84. Gf. The Mayor of Mii$ttmii y^Kummond^^pp. Gas., 884. 

8 Hale de Portibus Maris, o. 6 j Hargrave^a Law Tracts, 77 ; Xhitton v. Strong, ^ BlaA 
1—32 ; Baltimore Wharf Caae^ 3 Bland Gb. B., 383, botb oited in Houok^ on Navigablo BiTon, !l 
280—281 J Gould on Waters, § 119. 

* Ibid. It baa been beld that even reasonable tolla cannot be cbarged at pnbtio wbai^ 
nnlesB there be consideration to support the claim, and an obligation is impos^ brtif 
grant or by the statute creating auob wharvea to keep theih in repair. Foreman v. Frte ^^ 
of Whifstable, h. R,. 4 H. L., 26G ; Houok on Navigable Kivers, § 286 ; Gould on Waters, 5 ^^ 

* Hale de Portibus Maris, o. 6 ; Hargrave's Law Tracts, 77 ; 2 Stephen's Blackstofli 
(7th Ed.) 449; Chitty on Prerogative, 196; Foreman v. Free Fishers cf Whit$t " ^.B^* 
U- L.y 266 ; Coulson A Forbes' Law of Waters, 48, 60. ^ , 
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without the sanction of the state (conferred bf an act of the legislature)^^ 
nor can any tolls be demanded in respect of them from the public without 
» statute or grant, licence or sanction.^ The right of a subject to con- 
struct public wharves, &c.y being, therefore, in the nature of a franchise, 
dependent for its origin on the pleasure of the Crown or the assent of the 
soyerei^n authority, and not incident to the ownership of riparian land, 
cannot be regarded as a riparian right. A discussion as to the nature 
and incidents of public wharves, &c., therefore falls outside the scope of 
this lecture. 

Nature of private wharves Ac — We are concerned now only with 
what are called private wharves, piers and landing-places. These may 
be erected (either within or without the limits of a public port)* by 
a riparian proprietor, either for his own use or for the use of others, 
and for the landing, and storage, if necessary, of all kinds of goods,* 
except those that are chargeable with any duty.^ Where the use of 
sach private wharves, &c., is thrown open to others, the owner has a 
right * to make particular agreements with every one that comes there 
by his consent to land his goods ',^ but he has no right to take a general 
toll, for this can only be done by virtue of an Act of Parliament, an 
express grant from the Crown, or immemorial prescription, presupposing 
such a grant.*^ 

Questions to be considered in determining the legality of such struc- 
tores as private wharves, Ac — Every riparian proprietor unquestionably 
has a right to build any structure that he chooses on his own land, so 
long as he does iR^t exueed^^the bounds of his property, or interfere 
with the rights of the adjoining ripankn proprietors, or with the 

.^ Honok on Navigahje Rirers, §§ 282—283 ; Ghmld tm Waters, § 120. 
X A Chitfcy on Prerogative, 195 j^fgj/gg^^p. Waters (2nd ed.), 803—804$ Honok on 
Marigable Bivers, § 286 ; Goi 

* Hale de Portib^i^Kluris, o. S^fErgra^l^aWl'ractSi 77 ; Honck on Navigable Bivenr, 
{2S1. 

* Hale de Pordbns Maris, o. 6 ; Hargmve's Law Traot9, 77^ Honok on Navigable Rivers, 
§§ ZSO—^ft^. It hia been held inJLixierioa that if a vessel im wrongf ally moored to a private 
irh«rf, and the ower of tRe wharf sets it adrift, he inonrs Jao liability, if in conseqaence of 
his ot, the vessel is stranded and lost. Dutton y. Strong/ 1 Black, 28, 32 ; cited in Houck on 
Ka table lUversy 280. 

Ibid. 
' Ibid. 

iaXe de Portibns Maris, o. 6 ; ISlMgEave's XXw Tracts, 77 ; Ohittj on Prerogative, 195 ; 
He on Nj^vigable BiVers» § 286 ; Gould on Waters, § 180. 
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public right of navigation. But the purposes for which a wharf, pier, 
or landing-place is generally built, require that it shall extend into 
the water to a navigable depth; and when that is done, two ques- 
tions arise in determining the legality of the structure. Mrs!.— 
Whether or not it is an encroachment on the public domain, ortlie 
property of the Crown ; secondly : — Whether or not it is a ^public 
nuisance, as interfering with the public rights of navigation and fishery. 

The solution of the first question manifestly depends upon the nature 
of the ownership of the soil of the bed of a river, and the situation of the 
boundary line which separates the bed from the bank. This, as I have 
already explained at some length in some of the previous lectures,^ varies 
under different systems of law, according as the river is tidal and navi- 
gable, or simply navigable or non-navigable. For our present purposj?, it 
is sufficient to assume the general conclusion there arrived at, name- 
ly, that the ownership of the bed of a river may be either in the Crowa 
or in the riparian proprietors, accordinp^ to the character of the river 
in each individual case. If these structures extend into the water in 
those rivers or parts of rivers where the ownership of the bed is in tbp 
riparian proprietors, they are certainly not encroachments, but they 
may (though not necessarily) constitute a public nuisance, if such rivers 
or parts of rivers are open to the public for navigation.* But, if such 
structures extend into the water in those rivers or parts of rivers where 
the ownership of the bed is in the Crown, they are doubtless encroach- 
ments on the public domain, and they may at the same time, though not 
ipso facto, constitute a public nuisance. 

According to English law, a riparian proprietor, in the absence of 
a grant from the Crown or of prescription, has no right to extend 
wharves, piers or landing-places beyond the ordinary high-water mark 
of tidal navigable rivers.^ "Indeed,'' says Lord Hale, "where the soil is 
the king's, the building below the high-water mark is a purpresture, an 
encroachment and intrusion upon the king's soil, which he may either 
demolish or seize, or ttrrent at his pleasure ; but is not ipso facto a com- 
mon nuisance, unless it be a damage to the port and navigation.^'* 

» LectB. Ill & IV. * Orr Swing v. Golquhoun, 2 App. Cas., 

• Hale de Portibus Maris, p. 2, o. 7 ; Hargrave'a Law ^Praots, 85 ; 2 Co. Inst., St 'Sj 
Attomey-Qeneral y,' Richards, 2 Anatr., 603 j Attomey'Oeneral v. Johnson, 2 Wils., Hi 
Attorney -Qeneral v. Terry, L.E., 9 Ch., 423 j Attorney -General v. Earl of Lonsdale, L. P q.» 

877. 

 Hale do Portibus Maris, p. 2, c. 7 ; Hargrave's Law Tracts, 86. * « 
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Remedies when such strnctore is a pnrpresture or nuisance or botb. 

—An encroachment upon the public domain is, in the phraseology of 
English law, called a purpresture, and the remedy for the Crown ased to be 
either by an information of intrusion at the Common law, or by an in- 
formation at the suit of the Attorney-General in equity, and now it is by 
an arCtion simply in the nature of these old informations. In the case of 
a judgment upon an information of intrusion, the erection complained 
of, whether it be a nuisance or not, is abated. But, upon a decree in 
equity, if it appear to be a mere pui-presture, without being at the same 
time a nuisance, the Court may direct an enquiry to be made, whether it 
is most beneficial to the Crown to abate the purpresture, or to suflPer the 
erection to remain and have the produce and rents arising from it account- 
ed for as part of the royal revenue. But, if the purpresture be also a 
public nuisance, this cannot be done; for, according to the Common law, 
the Crown cannot sanction a public nuisance,^ though, an Act of Parlia- 
ment might clearly render it lawful.* 

In England, the land between high and low- water mark often belongs 
to private individuals, under special grants from the Crown. Hence 
the question whether a wharf or a pier is an encroachment or not, seldom 
occurs there in practice.* 

Extent of the right to build private wharves <bc. under the American 
l&W- — In most of the states in America (except New York) the strict rule, 
that every encroachment is a purpresture and therefore abatable, as such, 
does not prevail, and riparian proprietors are allowed to enjoy the rights 
and privileges in the soil beyond the line of their respective boundary, 
so far as may be consistent with, and so much as remains after, the full 
enjoyment of the paramount rights of the public. But, if a structure 
auiounts to a public 'nuisance, the law is the same in both countries.* 

The land between high and low-water mark has in America been 
given to, or adjudged to be in, the riparian proprietors, in some states. 

• 

* Hale de Porfcibus Maris, p. 2, c. 7 ; Hargrave's Law Tract8,-#85 ; 2 Co. Inst., 38, 272; Co. 
Liitt., 277b ; 2 Story's Eq. Jur., § 922 ; Houck on Navigable Rivers, § 306 ; Gould on Waters, § 
S Eden on Jnjnnctions, 222, 223; 2 Danioll, Ch. Pr. (4th Ed.), 1481 ; Hunt on Bonndaries, 
( 1 Ed), 89. 

See 8 & 9 Yiot., c. 20, as tb railway companies carrying their linos across navigable 
1 TS, and diverting the coarse of priTate rivers. See also 26 & 27 Yict., c. 92, ss. 16 — 19. 
^ Houck on Navigable Rivers, § 807. 
Hoaok on Navigable Rivers, §§ 27g— 308 j Gould on Waters, §§ 168—178, and the cases 
'therein, ^ 
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T2^n9, in Massachusetts, by ordinance of 1641 the owner of the adjoin- 
ing land holds down to low-water mark, and it has been held nndei 
that ordinance that this low-water mark is not the line of ordinary lo 
tide, but that of the lowest ebb to which it is often necessary to exten 
wharves, in order that they may be enjoyed to the best advantage.^ I 
some other states {e. g.y Connecticut, New Jersey, Rhode Island, Califoi 
nia, Florida, and Virginia, but not New York) even where the foresho 
is not vested in the riparian proprietors, they are allowed to project their' 
wharves with or without license from the state, beyond the high-water 
mark, if they do not interfere with the public rights of navigation, ani 
the riparian proprietors conform to such regulations as the legislature 

may impose. 

Riparian proprietors upon navigable rivers above the tide, even in 
those states where the bed of such rivers is the property of the state, 
possess the right to construct in the shoal water in front of their land, 
wharves, piers and landing-places, if they are built so as not to obstruct 
navigation. The exercise of this right, however, may be regulated or 
prohibited by the state.* 

Under Anglo-Indian law. — In India, apart from special and local 
Acts having reference to particular ports or harbours,* the only general 
provision of law which throws any light upon the question we are 
now discussing, is the first part of section 5 of Regulation XI of 1825, 
which enacts that: — <^ Nothing in this Regulation shall be constraed 
to justify any encroachments by individuals on the beds or channels of 
navigable rivers, Ac.'* The language of this section, which is some- 
what peculiar, would seem to limit the rights of riparian proprietors, as 
regards encroachments on the beds of navigable rivers, to the same extent 
as that to which it is limited by English law, and to equally forbid 
riparian proprietors from overstepping the strict boundary line of their 

» Gould on Waters, § 168. 

If a wharf projects into^navigable waters, so as to aTDOxmt to an enoroachnent on the sofl 
of the state, the wharf-owner is not entitled to recoTer compensation from any one, vho 
merely uses that part of the wharf which is situated on snoh soiL Gonld on Waters, § 1^ 
and cases cited in note 2 on p. 217. 

* Gonld on Waters, § 179. 

* See ss. 88—85 of Act III of 1890 (B. 0.), Calcutta Ports Act. Section 83 renders it m- 
lairful for any person, sare the Fort Commissioners, to make, erect or fix below high-water 
mark within the port of Calcutta, any wharf, quay, stage, jetty, pier, erection or mooriog, 
unless the assent of the Local Government shall have been first obtained. 
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property when they build wharves, piers or landing-places on the banki^ 
f navigable rivers. The construction of bathing-ghats on the banks 
f navigable rivers seens also to fall within the ambit of this prohi- 
dtion. The innumerable landing-places and bathing-ghats that dot the 
lanks of navigable rivers in India, many of which are in reality en- 
roach men ts on the public domain, — constructed mostly by pious Hindus 
jnder tlfe influence of their religion, which characterises such acts as 
liijfhly meritorious, — is attributable rather to non-interference or for- 
learance on the part of Government, (dictated probably by a policy 
I religious toleration), than to the want of any power on its part 
abate such encroachments. These landing-places or bathing- ghats 
ire generally built on the banks of rivers where the channel is very 
Iroad, and being made either for the benefit of navigation or for 
rtber public use, are readily acquiesced in by Government. 

Right of a riparian propiietor to moor vessels to his wharf— 
i riparian proprietor has a right to moor a vessel of ordinary size 
jlongside his whiixf fur the purposes of loading and unloading at reason- 
fble times and for a reasonable time, even though such vessel may overlap 
be wharf or dock of an adjoining proprietor, provided the free and 
tecessary access to the latter wharf, or the free entrance to, or exit from, 
be dock is not thereby obstructed.^ He may even construct and moor 
6 his bank a floating wharf and boathouse, provided it does not in any 
rtiy obstruct the navigation of the river.* So long as a. riparian pro- 
rietor does not fill up the water spaces in front of his land, or build out 
ivharf or pier, an adjoining riparian proprietor who has already built 
wharf may also have access to the sides of his wharf; but as every 
iparian proprietor has equal right to make improvements on his own 
state and also in fror^t of it, he may build out a wharf at pleasure, even 
bough the effect of it may be to prevent vessels from approaching the 
ide of the wharf of his neighbour.* 

IV Right to the use, purity and flow of water.— This too, since the 

Kposition of the law in Lyon. v. Fishmongers* Go.y* must be regarded as 

ripjirian right, dependent for its accrual on the ownership of the bank, 

nd not of the bed, of a river or stream^ though the language of some 

* Origincd HaHlepool Colliery Co ▼. Qibb, 5 Ch. D. 718. 

^ Booth V. Ratt4, 15 A pp. Gas., 188, (decided by the Privy Council, on nppenl froin Ontario). 
" Qould on Waters, §§ 153^154, and the oases cited therein. 

• 1 App. Cas, 662. ' * 

35 ' 
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of the earlier 3ecisions in which the nature of this right has been ex- 
pounded, might probably have lent some countenance to the theory 
that the ownership of the bed was essential to the existence of the riglit. 
Vinnius' doctrine. — The purposes for which, according to Roman law, 
flowing water might be used, and the community of right which the 
public enjoyed in it, have been thus stated by Vinnius in his coinmen- 
taries on the Institutes:— Aqua profluens ad lavandum, et pf»tandQm 
unicuique iure naturali concessa,^ Tliey have been stated at another pla«. 
a little more fully, thus : — Aqua vero fluminis utimur ad* lavandam, 
potandura, aquanda pecora : qui usus communis est iure naturali omniboi 
coucossus.* 

Exposition of the nature of the right by Chancellor Kent— The 

governing principle upon this matter is so perspicuously stated bj 
Chancellor Kent in his learned Commentaries,^ that it may be useful 
to cite at length the following passages from them : — 

" Every proprietor of lands on the banks of a river has naturally an 
equal rij^lit to the use of the water which flows in thq, stream adjacent 
to his lands, as it was wont to run (currere solebat), without diminaticS] 
or alteration. No proprietor has a right to use the water to the preju(fie8 
of otliur proprietors, above or below him, unless he has a prior right to 
divert it, or a title to some exclusive enjoyment. He has no property ra 
the water itself, but a simple use of it while it passes clong. Aqu» 
currit et debet currere, is the language of the law. Though he may use- 
the water while it runs over his land, he cannot unreasonably detain it, 
or give it another direction, and he must return it to its ordinary channel 
when it leaves his estate. Without the consent of the adjoining proprie- 
tors, he cannot divert or diminish the quantity of water, which wouli 
otherwise descend to the proprietors below, nor,. throw the water back. 
upon tiie proprietors above, without a grant or an uninterrupted enjoy men! 
of twenty years, which is evidence of it. 

''This is the clear and settled general doctrine on the subject, and 
all the difficulty that arises consists in the application. 

" The owner must so use and apply the water as to work no materiil 
injury or annoyance to his neighbour below him, who lias an equal right 
to tlie subsequent use of the same water. Stiieams of water are i**^" aded 

* Yinnias, Comm. ad Inst., lib. ii, t. 1, Text. De Aere, Ac. 

* Ibid, Text. De FluminibuB, &o. 

* 3 Kent, Comm., 439. ^ 
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for the use and comfort of man; and it would be unreasonable, and con-^ 
trarj to the universal sense of mankind, to debar every riparian proprie- 
tor from the application of the water to domestic, agricmltural, and manu- 
facturing purposes, provided the use of it be made under the limitations 
which have been mentioned ; and there will, no doubt, inevitably be, in 
the exercise of a perfect right to the use of the water some evaporation 
and decrease of it, and some variations in the weight and velocity of the 
current. But de minimis non curat lex, and a right of action by the 
proprietor below would not necessarily flow from such consequences, but 
would depend upon the nature and extent of the complaint or injury, and 
the manner of using the water. 

" All that the law requires of the party, by and over whose land a 
streai^ passes, is, that he should use the water in a reasonable manner, 
and 80 as not to destroy or render useless, pr materially diminish or 
affect, the application of the water by the proprietors below on the stream. 
He must not shut the gates of his dam, and detain the water unreason- 
ably, or let it oflE in unusual quantities, to the annoyance of his neiglibour. 
Pqthier lays down the rule very strictly, * that the owner of the upper 
stream must not raise the water by dams, so as to make it fall with more 
abundance and rapidity than it would naturally do, and injure the pro- 
prietor below.* But this must not be construed literally, for that would 
he to deny all valuable use of the water to the riparian proprietors. It 
must be subjected to the qualifications which have been mentioned;* 
otherwise rivers and streams of water would become entirely useless, 
either for manufacturing or agricultural purpose^. The just and equi- 
table principle is given in the Roman law : — * Sic enim debere quern 
meliorem agrum suum facere, ne vicini deteriorem faciat/ '"^ 

By Leach, V. 0. in Wright v. Howard.— Of the authorities in Eng- 
land, the judgment of Sir John Leacb, V. C. (afterwards Master of 
ithe Rolls,) in Wright v. Howardy^ is frequently cited as containing 
a lucid and accurate exposition of the law on this subject: — ^' Tlie 
law on this subject,'' said his Honour, "is extremely simple and 
clear. Primi facie, every proprietor of land on the banks of a river 
p entitled to that moiety of the soil of the river whicli adjoins to his 
iand; and the legal expi^ession is, that -each is entitled to the ooil 

* This passage was oited by Parke, B., (aftenmrda, Lord WenRleydalo) in Emhrfiy y. Owen 
(6 Ex. 353), as having correctlj and clearly laid down the law upon the luutter. 

* 1 Sim. &^t., 190; i h J. Ch., 9*. 
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of tbe river usque filum aquae. Of the water itself there is no separatf 
ownership ; being a moving and passing body there can be no property 
in it. But each proprietor of land on the banks has a right to use it, 
coasequently all the proprietors have an equal right ; and, therefore, nooM 
of them can make such an use of it as will prevent any of the otben 
from having an equal use of the stream when it reaches them. Ererj 
proprietor may divert the water for the purpose, for example, of turinng 
a mill, but, then, he must carry the water back into the stream so that 
the other proprietors may in their turn have the benefit of it. His use 
of the stream must not interfere with the equal common right of hi« 
neighbours. He must not injure either those whose lands lie below bim 
on the banks of the river or those whose lands lie above him. Injury may t^e 
done to the proprietors below him, by diminishing the quantity of^water 
which descends to them ; it may be done to those above him, by return- 
ing water upon them so as to overflow their lands or to disturb any of 
the operations in which they have occasion to use the water — as, f«Bf 
example, by diminishing the extent of its fall. Thus stand the common 
law principles with respect to the use of the water of rivers."^ . 

Modes of disturbance of the right— Disturbance of the water flow- 
ing in a stream may be caused either (i) by the diminution of i*s 
natural quantity, such as by diversion or abstraction; or (ii) by the 
corruption of its iTatural quality, e, g, by pollution ; or (iii) by iht 
• interruption, acceleration, retardation, or change of direction of it« 
natural course, such as by the construction of a dam, or the erection of 
any other obstruction. 

The first mode of disturbance is an infringement of the right of 
every riparian proprietor to the natural quantity of water in the stream 
that passes through or by his land ; the second is an infringement of bii 
right to the natural quality of the water ; and the third, of his right td 
the natural flow of the water. 

True measure of the right— But every disturbance of the water 
following in a stream,* caused in any of the modes just stated, does not 
necessarily amount to a violation of the natural right of a riparian 
proprietor to the use of the water ; for the true measure of his rigfH 
as has been uniformly declared in the authorises on the subject, is, not 

* Of. Or Etving t. Colquhoun, 2 App. Gag., (839) 854 j Hameshur Pershad Narain 3ii»f ^• 
Floonj JSehary Pattxtck, 4 App. Gas., 121 ; L. B. 6 Ind. App. 33 ; I. L. R., 4 Gal. 633 ; Sofi i 
Sandufich v. Qreat Northern Railway, 10 Ch. ^^. 7oV. Motiahan's ttefcbod of^Law, (Apdi). 
SecB. 16, 17. 
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that he should absolutely refrain from causing any change in the flow» 
or the least diminution of the quantity, or the slightest alteration in 
the quality, of the water, — in which case, indeed, the right of common 
use would be altogether illusoiy, — but that he should have a reasonable 
use of the water, without interfering with the concurrent enjoyment of. 
a like reasonable use by every other riparian proprietor above, below, 
or opposite^ to him. It is when this measure is exceeded, that the user 
becomes unreasonable and unauthorised, and a legal injury is inflicted 
npou every riparian proprietor on the banks of the same stream, whether 
he uses the stream or not.* 

Reasonable user, how determined. — What this reasonable user, how- 
ever, is, must depend upon the ever-varying circumstances of each parti- 
cular ^case. It is impossible from the very nature of tlie subject-matter 
to lay down a more precise rule. But it has-been held that in determin- 
ing whether the user in any given case is reasonable or not, a just 
regard must be had to the force and magnitude of the current, its height 
and velocity, the nature and size of the stream, the business, e, g.y 
agricultural or manufacturing, to which the user of it is subservient, the 
nature of the purpose for which the stream is sought to be used, and the 
general usage of the country in similar cases.^ 

(a.) Right to the use of water— Distinction between the ' ordinary ' 
and the * extraordinary ' uses of water.— But, although the general rule 
is that, every riparian proprietor is entitled to a reasonable use of the 
-water, necessarily involving therein the consequence that no use is reason- 
able which totally deprives another riparian proprietor of the use of the 
water of the same stream, yet of late years a qualification has been en- 
grafted upon this rule by the highest authorities both in England and 
America, according t6 which reasonable use for certain purposes is per- 
mitted as legal, even though such use may extend to the consumption of 
all the available water at any particular time. These have been described 
as * ordinary uses/ in England, and ' uses for the purpose of satisfying 

1 Orr E^oing v. Colquhounf 2 App. Cas., 839, per Lord Blackbarn, on p. 855. 

iamjMon v. Hoddinott 1 0. B. N. S., 690; 26 L. J. C. P. 150; CrossUy r. Lightowler 
L. 1 -^ Eq. 296 ; L. R. 2 Ch. 483 ; Bickett r. Morris, L R. 1 H. L. (Sc.) 47 ; Frechette v. La 
Convpagnie Manufacturi4re de St. Df/acinths, 9 App. Cas., 170; Orr Ewing v. Colquhoun, 2 App. 
Cas ^39, per Lord Blackbarn, on p. 855. 

Lngell on Watercourses (7th ed.) §§ 119-1 I9a, and the cases cited in the notes. See 
alsG indon Waterworks Co. v. Wilts and Berks Canal Navigation Co., L. R. 7 H. L. 697 
whi — Lord C^ns, L 0.* observed that the reasonableness or otherwise of a user depends in 
som ^'^'^ree on the magnitude of the stream. 
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natural wants ' in America,^ as contra-distinguisbed from ' extraordinary 
uses ' or * uses for the purpose of satisfying artificial wants,' in wliicli last 
case the rule still is that, no use is reasonable wbich inflicts a sensible 
injury upon the other riparian proprietors. 

Miner v. Grilmour. — In Miner v. Oilmoury^ which came before the 
Privy Council on appeal from Lower Canada, Lord Kingsdown, after 
observing that upon the point in question there was no material dis- 
tinction between the French law prevailing in Lower Canada and tbe 
English law, stated the law upon the subject in the following terms, 
(which, as Lord Bla.ckburn observed in the subsequent case of Con- 
missioHers of French Hoek v. Hugo^^ * have often been cited^ and alwajB 
with approval.') : — 

" By the general law applicable to running streams, every rigarian 
proprietor has a right to wUat may be called the ordinary use of tlie | 
water flowing past his land ; for instance, to the reasonable use of the i 
water for his domestic purposes and for his cattle, and this without regard 
to the efEect'which such use may have, in case Of a d«*ficiency, upon pro- j 
prietors lower down the stream. But, further, he has a right to the i;a3 | 
of it for any purpose, or what may be deemed the extraordinary use of ' 
it, provided that he does not thereby interfere with the rights of other 
proprietors, either above or below him. Subject to this condition, be 
may dam up the stream for the purpose of a mill, or divert the water for 
the purpose of irrigation. But he has no right to internipt the regnbr ^ 
flow of the stream, if he thereby interferes with the lawful use of the \ 
water by other proprietors and inflicts upon them a sensible injury."* j 

Ordinary uses. — It has been held that the term 'domestic purposes* 
extends to culinary and household purposes, and to the. cleansing and * 

* Evans v. Merriweather^ 8 Soam. (111.) 496, cited in Angell on Watercoarsee (7th ei) 
§ )28. 

« 12 Moo. P.O. C. 131. ! 

B 10 App. Cas. 336. See also Orr Ewing v. Coiqu/ioun, 2 App Gas. 839, where H wascnai 
by Lord Blaokbnrn (on p 8*5) ; Lyon v. Fishmongers' Co., 1 App. Cas. 662 ; North Shore RailKSf ; 
Co. T. Pxon, 14 App. Cas. 612, (where this passage is cited with approval). 

 In the Indian Easements Act (V of 1882), this right is grouped among the rights whki 
every owner of immoveable property possesses to enjoy without disturbance the natural ad- 
vantages arising from situation. S. 7 of that Act thus defincfs the extent to which enjoyment 
of the right may be allowed : " The right of every owner of land abutting on a natural afcreaia, 
lake or pond, to use and consume its water for drinking, household purposes and water ' a^ bif 
cattle and sheep ; and the right of every such owner to use and consume the water for rigt- 
ting such land, and for the purpose of any manufactory situate t£[ereoTi, provide*' '' t ^* 
does not thereby cause material injury to other like owners." Illus. (j). 
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washing^, feeding and supplying the ordinary quantity* of cattle,^ — ^the 
uses ^ad lavandum et potanduin, aquanda pecora% in the words of 
Viunius. 

The term would appear to extend also to brewing,* and the washing 
of carriages.* 

Extraordinary uses.— Under the head of * extraordinary uses' are 
generally referred the familiar instances of the use of water for the 
purposes of manufacture aifd for hydraulic purposes in general, in which 
tbe rule is that, each riparian proprietor ie only entitled to a reasonable 
use of the water, subject to a like reasonable use by every other riparian 
proprietor above, below, or opposite to him. 

"The owner of the banks of a non-navigable river," says Lord 
Blackburn, " has an interest in having the water above him flow down to 
hiiD, and in having the water below him flow away from him as it has 
been wont to do: yet I apprehend that a proprietor may without any 
illegality build a mill-dam across the stream within his own property and 
divert the water into a mill-lade without asking leave of the proprietors 
above him, provided he builds it at a place so much below the lands of 
those proprietors as not to obstruct the water from flowing away as freely 
as it was wont ; and without asking the leave of the proprietors below 
liim if he tjikes care to restore the water to its natural course before it 
enters their land."* 

Upon tliis point the law is exactly the same in America^ as it is in 
Eugland. 

The use of the water of small streams for the purposes of manufac- 
ture or for the propulsion of machinery, seems to be so rare in India 
that one looks in the reports in vain for a case in which any questiofi lias 
ever been raised or. discussed as to the extent of the right of a ripariaa 
proprietor to use water for such purposes. 

The abstraction of water from a stream for the purposes of supply- 

1 Attorney 'General v. Great Eastern Railway Co., 23" L. T. N. S. 844; L. R. 6 Ch. 672. 
 Wilts and Berks Canal Navigation Go.v. Swinian Waterworks Co., In R. 9 Ch. 467, per 
JamM. L. J. 

usby y. Chesterfield Water Co., E. B. & B. 176. 

rr Etoing r. Colquhoun, j5 App. Cas. (839) 856. Of. Earl of Sandtoich v. Great Northern 
B«i y Co., 10 Ch. D. 707 ; Wood v. Waud, 3 Ex. 748 ; 18 L. J. Ex. 805. 

Tyler v. Wilkinson, 4 Mason, (Amer.) 400 ; EllioU v. Fitchbwrg, R. R. Co., 10 Cush. 
(At jt.) 193 ; AngeU on Watercourses (7th ed.) § 95, and oases cited in the notes ; Gonld on 
Wa §§ 205—206. , * 
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ing an adjacent "town^ or even a gaol or lunatic asyluoj,* has been held to 
be a ust) more extensive than that to which a riparian owner has the right 
to apply the water. 

Swindon Waterworks Oc v. Wilts and Berks Oanal Navigation Ca 

— In the Swindon Waterworks Co. v. Wilts and Berks Canal Navigation 
Co.,^ in which the water was abstracted from a stream by a waterworks 
company, who were riparian owners, and collected into a pefmanent 
reservoir for the supply of an adjacent town. Lord Cairns, L. C, advisiDg 
the House of Lords, said : — 

" Undoubtedly the lower riparian owner is entitled to the accastomed 
flow of the water for the ordinary purposes for which he can use the 
water, that is quite consistent with the right of the upper owner also to 
use the water for all ordinary purposes, namely, as has been said, ad 
lavandum et ad potandum, whatever portion of the water may be thereby 
exhausted, and may cease to come down by reason of that use. Bat 
farther, there are uses no doubt to wliich the water may be put by the 
upper owner, namely, uses connected with the tenement of that upper 
owner. Under certain circumstances, and provided no material injury 
is done, the water may be used and may be diverted for a time by tRe 
upper owner for the purpose of irrigation. That may well be done; the 
exhaustion of the water which miy thereby tate place may be so iaconsi- 
derable as not to form a subject of comphiint by the lower owner, and 
the watc^r may be restored after the object of irrigation is answered, in a 
volume substantially equal to that in wliich it passed before. Again, it 
may well be that there may be a use of the water by the upper owner, 
for, I will say, manufacturing purposes, so reasonable that no just com- 
plaint can be made upon the subject by the lower owner. Wliether such 
a use in any particular case could be nmde for maiiufacturing purposes 
connected with the upper tenement would, I apprehend, depend upon 
whether the use was a reasonable use. Whether it was a reasonable use 
would depend, at all events in some degree, on the magnitude of the 
stream from which Uie deduction was made for this purpose over and 
above the ordinary use of the water. 

** But, my Lords, I think your Lordships will find that, in the p, mt 

* Swindon Waterworlcs Co, v. Wilts and Serlu Canal Natigation Co., L. R. 7 H. 97 j 
L. R 9 Oh. 451. 

 Th^ Medwav Navigation Co. v. The Sari of Romne^y 9 C. B, N. S. 576 ; 30 L. J. L. 36, 

• 1.. R. 7 H. L. 697. •• 
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caae, you have no- difficulty in saying whether the use which has bee^ 
made of the water by the upper owner, comes under the range of those 
authorities which deal with cases such as I have supposed, cases of irri- 
gation and cases of manufacture. Those were cases where the use made 
of the stream by the upper owner has been for purposes connected with 
the tenement of the upper owner. But the use which here has been 
made by the appellants of the water, and the use which they claim the 
right to m^ke of it, is not for the purpose of their tenements at all, but 
is a use which virtually amounts to a complete diversion of the stream — 
as great a diversion as if they had changed the entire water-shed of the 
country, and in place of allowing the stream to flow towards the south, 
had altered it near its source, so as to make it flow towards the north. 
My Lords, that is not a user of the stream which could be called a reason- 
able user by the upper owner ; it is a con^scation of the rights of the 
lower owner ; it is an annihilation, so far as he is concerned, of that 
'portion of the stream which is used for those purposes, and that is done, 
not for the sake of the tenement of the upper owner, but that the upper 
ojrner may make gains by alienating the water to other parties, who have 
no connection whatever with any part of the stream.'' 

In Norhury v. Ritchin^ Martin, B., in his direction to the jury ruled 
that, a riparian proprietor could only take water for some purpose of 
Qtility, and not for the purpose of making an ornamental pond. 

Limits of ' extraordinary uses.'— The rule, therefore, deducible from 
the observations made in these two cases is, that in the case of what are 
caDed ^ extraordinary uses,' the user, besides being reasonable, must be 
for purposes of utility and for purposes beneficial to the riparian estate. 

The decision of Vice-Chancellor Bacon in Earl of Sandwich v. The 
Northern Railway Co*,^ however, does not appear to be quite in harmony 
with this rule. There, the defendant, railway company, who were ripa- 
rian proprietors, by reason of their line abutting on a stream, took water 
from it to supply their locomotive engines. A lower riparian proprietor 
disputed their right to do so, on the ground that th*e water was taken for 
purposes not connected with the riparian estate. His Honour held that 
the abstraction of a reasonable quantity of water for such purposes was 
justifiable. It would hk difficult to reconcile this decision with the 
rule laid down by Lord Cairns, L. C, in The Swindon Waterworks Co. v. 
The Wilts & B&rhs Canal Navigation Co.,^ to which I have just referred, 

> 3 F. &«•. 292 ; 9 Jur. N. 8. 132. " 10 Oh. D. 707. "LB.? H. L. 697. 

36 . 
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iinless the whole of the railway system of the defendant, company, des- 
pite the fact that it was the nature of the engines of the oompanj to 
travel great distances, were regarded as composing the riparian e«Ute, 
and the user as heing for purposes connected with such estate. The 
decision of Shaw, C. J. in Elliot v. Fitchhurg B, R. Co.} which wai 
also an action against a railway company, for abstraction <A water 
from a stream for the supply of their locomotiye engines might, howcrer, 
be cited as sustaining the same view of the law. 

Diversion of water for irrigation. — The abstraction or diversion d 
water from a stream for the irrigation of a riparian estate, has been stated 
by Lord Kingsdown as well as by Lord Cairns, in the cases I bate 
already cited, as being an * extraordinary use * of the water ; and » 
the law, undoubtedly, has always been in England, and is at the present 
day in America. • 

In England, the reported cases dealing with the use of water for the 
purposes of irrigation are very few. Sampson v. HoddinoU,* where tb< 
diversion and detention of water by the defendant for the irrigation rf 
his field was held to be too extensive to be justifiable, and Embreg jr* 
Oweriy^ where such diversion for the purposes of irrigation did not exceed 
the limits of reasonable enjoyment of the water, and was therefore held | 
to be not actionable, establish the proposition that a riparian proprietor ! 
may draw water from a stream for the irrigation of his land only so long | 
as he does not thereby interfere with the reasonable enjoyment of the 
same common benefit by other riparian proprietors. i 

In America, the older cases laid down that, if a riparian proprietor 
diverted water from a natural stream running through his land, to ferti- 
lise his meadows, such diversion was lawful, even though the whole of i 
the water was thereby absorbed on the land, or only a bare sufficiency for 
domestic purposes and for watering cattle was left to the riparian pro- 
prietor below. But later cases have deviated from this rule, and hate 
placed the law on this subject on precisely the same footing as that ob | 
which it has always stood in England. In this country, the law upon 
this point has always been in exact accordance with the law of Eng^ id/ 

* 10 Cnsh., 195, cited in Angell on Waterconrses (7th e<J.) § 177, note 2. 
» 1 C. B. N. S. 611 ; 26 L. J. C. P. 150. 

* 6 Ex. 353 ; 20 L. J. Ex. 212. 

* Maggun ChuckerhuHy v. Bhoohun Mohun Bhooya, Cal. S. D. 1867, p. 1824; MvfhMrx W 
Mytee t Mohendra Nath Faly Cal..S. D. 1860, p. 301*^ Sheikh MonouvkHossein t. KoMhyi W. 
Safch. W. R. 218; W, Sardowan v. Eurhwna Narain Sing, 11 Sufch. W. B. 2^4; Th »H 
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Xtuls v. Merriweather. — While upon this subject it may be instruc- 
tive to refer at some length to the very lucid and valuable judgment of 
the Supreme Court of Illinois in Evans v. Merriweather ^^ which is also a 
leading case on this topic. " Each riparian proprietor " said the Court, 
''is bound to make such a use of running water, as to do as little in- 
jury to those below him as is consistent with a valuable benefit to 
himself. The use must be a reasonable one. Now the question fairly 
arises^ is that a reasonable use of running water by the upper proprietor, 
by which the fluid is entirely consumed? To answer this question 
satisfactorily it is proper to consider the wants in regard to the element 
of water. These wants are either natural or artificial. Natural are such 
as are absolutely necessary to be supplied in order to his existence. 
ArtiQcial, such only as, by supplying them, his comfort and prosperity 
are increased. To quench thirst, and for ^household purposes, water 
is absolutely indispensable. In civilized life, water for cattle is also 
necessary. These wants must be supplied, or both man and beast will 
perish. The supply of a man's artificial wants is not essential to his exist- 
^ce ; it is not indispensable ; he could live if water was not employed 
in irrigating lands, or in propelling his machinery. In countries differ- 
ently situated from ours, with a hot and arid climate, water doubtless 
is indispensable to the cultivation of the soil, and in them, water for 
irrigation v^ould be a natural want. Here it might increase the products 
of the soil, but it is by no means essential, and cannot, therefore, be 
considered a natural want of man. So of manufactures, they promote 
&e prosperity and comfort of mankind, but cannot be considered 
absolutely necessary to his existence.'* These considerations led the 
Court to the conclusion, which it thus stated :—" That an indivi- 
dual owning a spring on his land, from which water flows in a 
current through his neighbour's land, would have the right to use the 
whole of it, if necessary to satisfy his natural wants. He may consume 
all the watec for his domestic purposes, including water for his stock. If 
he desires to use it for irrigation or manufactures, and there be a lower 
proprietor to whom its use is essential to supply liis natural wants, or for 
tiis stock, he must use the water so as to leave enough for such lower pro- 

Words T. Rajah Leelanund Sing Bahadoor^ 13 Sath. W. R. 48 ; Eeeranund Sahoo y. Khuheeroori' 
muBOi 15 Sath. W. B. 516 ; Chumroo Sing y. MullicJi Khyrut Ahm^d, 18 Sath. W. U. 525 
Aiyoftpon v. Virdbhadra, I. L. R. 7 Mad. 5^0 ; Ferumal y. Ramasami, I. L. R. II Mad. 16. 
1 8 Soam..(IU.) 496, cited in AngeU on Waterooones (7th ed.) § 128. 
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prietor. Where the stream is small, and does not supply water more 
than sufficient to answer the natural wants of the different proprietors 
living on it, none of the proprietors can use the water for either irriga- 
tion or manufactures. So far, then, as natural wants are concerned, there 
is no difficulty in furnishing a rule by which riparian proprietors may 
use flowing water to supply such natural wants. Each proprietor in ids 
turn may, if necessary, consume all the watef for these purposes. B«i 
when the water is not wanted to supply natural wants, and there is noi 
sufficient for each proprietor living on the stream to carry on his manu- 
facturing purposes, how shall the water be divided 9 We have seen, that, 
without a contract or grant, neither has a right to use all the water ; aU 
have a right to participate in its benefits. Where all have a right to 
participate in a common benefit, and none can have an exdusive enjoy- 
ment, no rule, from the vsry nature of the case, can be laid down, as to 
how much each may use without infringing upon the rights of others. 
In' such cases, the question must be left to the judgment of the juryy 
whether the party complained of has used, under all the circumstances, 
more than his just proportion/' • 

How fieir does this case agree with the English authorities?— This case 
shows that in America and even in England, the rule which divides the usa 
of water of a natural stream into such as are * ordinary ' and such ss 
are ' extraordinary,' or to adopt the language of the American Court, 
into ^uses for the supply of natural wants,' and <uses for the supply 
of artificial wants,' is not so inflexible as the statement of the law by 
Lord Kingsdown in Miner v. QilmouT^ might perhaps lead one to suppose; 
and that although in both countries, irrigation is regarded as an artificial 
want and the diversion of water for that purpose as an extraordinary 
user of it, yet in countries with a hot and arid climate, water may be as 
much indispensable to the cultivation of the soil as it is for the quench- 
ing of the human thirst ; that in such countries, irrigation would be refer- 
red to the class of ^ natural wants' to which ^ artificial wants'jnust always 
be legally subservient. 

This opinion of the American Court concides with the viewsu^ ed 
by Brett, M. E., in a recent case* arising out of the use of wa^^ or 

» 12 Moo. P. 0. 0. 131. 

' Ormerod v. Todmorden Joint Stock Mill Co,, 62 L. J. Q B. p. 450 j 11 Q. B. D. p. Qg^ 

report of the judgment in the Law Beports is somewhat different from that in av 

Jotimal}. • 
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manufacturing purposes, where he has shown that the use of water whiclr 
would be extraordinary in one place, might, by reason of the surround- 
ing circumstances be regarded as ordinary in another, and further that, 
owing to changes happening in the locality or otherwise, the use that at 
one time would be considered extraordinary might at another be deemed 
ordinary^ His Lordship said, according to the report in the Law Journal :— 
"And I agree that it is impossible to negative the proposition that 
a use which may at one time have been extraordinary, may by changes 
in the condition of things become ordinary, and that a use of water 
which might be extraordinary in an agricultural district may not be 
extraordinary in a manufacturing district ; and I am not prepared to 
hold that in such a district where the use of water for the purpose of 
drinkuig or of irrigation has become obsolete, the use of water for manu- 
bcturing purposes may not be an ordinary use." 

Class under which diversion of water for irrigation falls according 
to Anglo-Indian law. — Owing to agriculture being the leading industry 
in India, the use of water by riparian proprietors is mainly confined to 
purposes of irrigation ; and the terms in which the law regarding the 
right to the use of water for such purposes has from time to time been 
enimciated by the Courts Ia. India, — restricting the right of each riparian 
proprietor to a reasonable use of it, so that "no sensible injury is thereby 
inflicted upon the other riparian proprietors^ — doubtless show that they 
treat such user as an < extraordinary use' of water; and the Indian Ease- 
ments Act (Y of 1882) s. 7. illustration (j), which qualifies the right of 
a riparian proprietor to use the water for purpose of irrigation or manu- 
facture by the proviso that he does not thereby cause material injury to 
other Uke proprietors, adopts the same view of the law. But this Act 
has not operation throughout the whole of India,* and it may there* 
fore be a question, whether regard being had to judicial opinions coming 
from quarters of such eminent authority, as those to which I have just 
referred, the dry and arid climate of some parts. of India might not 
justly demand the inclusion of the use of water for purposes of irriga- 
tioD ider the category of ^ ordinary uses,' and so warrant its appropria- 
tion w an extent ever so much prejudicial to the interests of the lower 
ripa 'ian proprietors. 

'Ttent of the right to divert water for irrigation.— But, although a 

lupra, 282, in Jin, • * 

Jriginally the Act was in force in Madras, Central Provinces and Coorg only, but now 
by A '* VIII of 1891, it has been extended to Bombay, North- Western Prorinces and Oadh. 



286 RIPARIAN RIGHT?. 
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rfjiarian proprietor has the right to use and consume the wat^ oE a 
natural stream for the purpose of irrigating his land, it does not follow 
that he has the right to do so, however extensive his land, and howeTer 
small its abutment on the stream may be. The reasonableness or other- 
wise of the use must be determined by the size of the field, the lengiii 
of its frontage, the magnitude of the stream, and the demand for 
water by other riparian proprietors for simi]ar or other purposes* In 
Embrey y. Oweuy^ the Court said that, the use of water for irrigatioii 
would not iu every case be deemed a lawful enjoyment of the water, 
though it were again returned into the river with no other diminution than 
that which was caused by the absorption and evaporation of it; that tkii 
must depend upon the circumstances of each case ; for, on the one hand, it 
could not be permitted that the owner of a tract of many thousand. acros 
of porous soil abutting upon«a part of a stream, would be allowed to irrigate 
them continually by canals and drains, and so cause a serious diminutioa 
of the quantity of the water, though there was no other loas totke 
natural stream, than that arising from the necessary absorption and 
evaporation of the water employed for that purpose ; but that, on the 
other hand, one's common sense would be shocked by supposing that a 
riparian owner could not dip a watering-pQt into a stream in order to 
water his garden. It is thus, the Court added, entirely a question of 
degree and that it is very difficult, indeed impossible, to define preciselj 
the limits which separate the reasonable and permitted use of the strean 
from its wrongful application ; but that there is often no difficulty in de- 
ciding whether a particular case falls within the permitted limits or noi 

(b) Right to the purity of water— Every riparian proprietor haa a 
right that the water of a natural stream passing through or by his land 
shall fiow to him not only undiminished in quantity, but also undeterio- 
rated in quality.* Consequently, any use of a stream by a riparian pro- 
prietor which defiles and corrupts it to such a degree as essentially to 
impair its purity, and prevent the use of it for any of the ordinary pnr- 
poses, such as irrigation, propelling of machinery or consumption to 
domestic use, is an infringement of the right of the other ripari pro- 
prietors, for which they are entitled to a remedy. 

What kinds of pollution are actionable ?— Various sources of p^. \isi^ 
have been held by the Courts to be actionable, c. y., setting up c ^ 
yards or lime-pits for calf and sheep skins so near the water as to ^ lata 

' 6 Ez. 363 ; 20 L. J. Ex. 212. * 

* Monahan's Method of Law, (Apdz.) 0. 17. * 
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it;^ efeoting a cess-^pool, or placing manure so near a Btream as to^ 
contatninate it ,* casting npon one's land dirt and foul water or sub- 
Itances which reach the stream bj percolation ;^ letting off water made 
noxions by precipitation of minerals,* or dye-wares or potash,* or sul- 
phuric, acid* or muriatic acid"^, whereby the boilers and machinery of a 
lower riparian proprietor are corroded ; discharging sewage^ or even hot 
water into a stream,^ or rendering the water unfit for household or manu- 
facturing purposes^® or for cattle to drink of^^ or for fish to live in.^* It 
is also an invasion of the rights of other riparian proprietors, if any one 
of them uses the water in such a manner as to corrupt the atmosphere ; 
for instance, where a miU-dam overflows the adjacent lands and renders 
the atmosphere so impure and unsalubrious as to create disease and sick- 
ness, the owner of the dam is held responsible for the consequences.^^ 

When does pollution become actionable ?— 3nt the pollution or corrup- 
tion of a stream by the discharge of sewage or any other waste or impure 
natter does not in every case amount to an unreasonable or unlawful use 
of it. Whether the use is reasonable or not, must, as in the case of 
tkbgtraction, diversion or detention of water, be decided by a considera- 
tion of the peculiar circumstances of each case. Pollution of a certain 
kind, or to a certain degree, which might be of no consequence in some 
itreams,. might seriously affect the usefulness of others, or vice vers&. 

a 

* See Moore v. Webb, 1 0. B. N. S. 678 ; Conlaon A Forbes* Law of Waters, 170. 

• Norton ▼. Scholefield, 9 M. A W. 565; Womereley v. Church, 17 L. T. N. S. 190} Hiphine 
T. Birmingham Qaa Light Co., 6 H. & N. 260 ; 5 H. & N. 74. 

• HodgHneon ▼. Snnor, 4 B. A S. 229 ; Wright ▼. Williams, 1 M. & W. 77. 

 Ibid. 

* Wood ▼. Sutcliffe, 16 Jar. 75; 2 Sim. N. 3. 163. 

* Tennington r, Brmaop^ 5 Oh. D. 769. 
7 Stoehport v Potter, 7 H. A N., 160. 

• AttonMy-Oeneral ▼. Cockermmnth, L. R. 18 Eq. 172; Attorney-General ▼. Leeds, L. B. 
t Ch. 583; Attomey-Qeneral v. Colney Hatch, L. B. 4 Oh. 146; Attorney-General y. Birming- 
ham, 4 K. A J., 528. 

* Mason ▼. Hill, 2 B. A A. 804 ; Wood ▼. Wat*d, 3 Ex. 748; •IS L. J. (Ex.) 305 ; Tipping 
T. Eckersley, 2 K. A J., 264. 

^^ Qoldamid y. Tv/nbridge Wells, L. B. 1 Ch. 349 ; Booth ▼. Batti, 15 App. Gas. 188. 

*■ Attorney-General v. Birmingham, 4 E. A J., 528 j Manchester Railway v. Workshop, 
is BeaT. 198; Attomey-General f. Luton, 2 Jar. N. S. 181 ; Oldaher ▼. Hwnt, 6 DeG. M. A G. 
376. 

" Bidder r. Groydon, 6 L. T. N. S. 778 ; Attorney-General t. Birmingham, 4 E. A J. 
S28; Attorney-General r. Luton, 2 Jar. N. 8. 181. 

^ Angell op WatexooorBes (7th ed.}, § 137. 
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Jin all snch cases^ the fact should always be borne in mind that the right 
of one riparian proprietor to have the stream descend to him in its pore i 
statue must yield in a reasonable degree to the equal right of the j 
upper riparian proprietors, whose use of the stream for domestiepiu^ 
poses, for the purposes of irrigation, manufacture, or turning the wheA | 
of machinery, will tend to make the water more or less impure, spedallj ' 
when the population becomes more and more dense. I 

The Indian Easements Act, 8..7. — The reports do not furnish us with i 
a single instance in which a question relating to the corruption d ft 
stream by a riparian proprietor has come for consideration before iha ; 
Courts in this country. This is probably due to the fact that the few 
manufactories that exist in India at the present day, are generally situated 

on the banks of large navigable rivers and at considerable distances from 

• • • 

each other, so that the pollution of their water occasioned by manii- 
f acturing operations is scarcely, if ever, found to inflict any sensible injinj 
upon the other riparian proprietors. The Indian Easements Act (V of 
1881), s. 7, illustration (f), however, recognises "the right of every 
owner of land that, within his own limits, the water which naturaOj , 
passes or percolates by, over or through his land shall not, before so 
passing or percolating, be unreasonably polluted by other persons." B 
is thus evident that this Act regards unreasonable pollution of water m 
an actionable wrong, whether such water flows in a superficial or saV 
terranean stream, or whether such water flows as mere surface drainage 
or percolates underground without any defined course. This accords 
with the law in England,^ as I shall have occasion to point out in the 
next lecture. 

Whether previous pollution is any justification.— There are one or two 
other points connected with the pollution of streams which it may pe^ 
haps be useful to notice now. Previous pollution of a stream by other 
persons, it has been held, does not justify a riparian proprietor in adding tQ 
the impurity of the water. This was particularly noticed by Lord Chelms- 
ford, L. G. in CrossUfy v. Lightowler^ in which his Lordship remarked thai 
where there are many existing nuisances, either to air or water, it — y 1» 
very difficult to trace to its source the injury occasioned by any ftrf 
them ; but if the defendants in that suit w\3re to add to the nnff 

^ Hodghinson v. Ewmt, 4 B. & S. 229 ; 82 L. J. Q. B. 31 ; WomerO^ . . ^itrr^ 
17 L. T. N. S. 190 ; Ballard ▼. Tomlinson, 26 Ch. D. 194 ; reversed on appeal, 29 Cb ^ L5. 
• L. E. 8 Eq. 296 ; L. R. 2 Ch. 488. 
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fool state of the water, and yet were not to be responsible on account of 
its previons condition, this consequence would follow — that if the 
plaintiffs were to make terms with the other polluters of the stream, so 
as to have the water free from impurities caused by their works, 
the defendants might say ; — ^ We began to foul the stream at a time 
when as against you it was lawful for us to do so, inasmuch as it was 
unfit tof your use, ' and you cannot now, by getting rid of the existing 
pollutions from other sources, prevent our continuing to do what, at the 
time when we began, you had no right to object to.' 

The same view of the law is expressed, if in somewhat technical 
language, by Lord Justice (then Justice) Fry in the case of Pennington y. 
Brinsop Hall Co.^. " I may observe in passing,^' said his Lordship,** that 
the case of a stream affords a very clear illustration of the difference 
between injury and damage; for the pollution of a clear stream is to a 
Hparian proprietor below, both an injury and damage, whilst the pollu- 
tion of a stream already made foul, unless by other pollutions, is an 
injury vrithout damage, which would, however, at once become both in- 
jury and damage on the cessation of the other pollutions." 

On the same principle, pollution of the water of a stream cannot be 
justified on the ground that it is* caused by the exercise of lawful 
trades carried on in a reasonable and proper manner, in the course of 
which it becomes necessary to dispose of refuse matter and other filth, 
which 18 produced in manufacturing processes.* 

(c) Right to the flow of Water. — ^Every riparian proprietor has also 
a right to the flow of the stream without interruption and without any 
material alteration in velocity or direction. It is generally, if not always, 
distinct from the right to the natural quantity and quality of the water 
of the stream, for it ie quite clear that the volume and purity of the water 
may remain unaffected, and yet there may be a substantial change in the 
force and direction of its flow. 

Though all persons have equal right to erect hydraulic works on their 
own land, yet they must so construct them, and so use the water, that all 
persons below may participate, without interruption, in the reasonable 
enjoyment of the same water. A mill-owner, for instance, who shuts 
down his sluice-gate, and detains the water for an unreasonable time, and 

* 6 Oh. D. 769. Of. Wood v. WmuL, 8 Ex. 748 j 18 L. J. Ex. 805, 

• Rtockport y. Potter, 7 H. & N. 160 j 31 L. J. Ex. 9. Of. Bipkim v. Birmingham^ 6 H. 4 N, 
250; 6H. &N.^4. • * 
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thus deprives ofiiera of a fair participation of the benefits of the stream, 
commits an actionable wrong.i So also, if a mill-owner accumnlates the 
volume of water and then discharges it in excessive quantities, beyond 
what is incident to the necessary or reasonable use of his mill,* or 
increases the natural flow of the stream by artificial means, as by tnnir 
ing into his mill-pond the waters of another stream which do not naturallj 
flow there, he becomes liable to an action for injury so caused to another ; 
riparian proprietor.^ ! 

Robinson v. Lord Byron. — In Bohinson v. Lord Byrouy^ the Court d 
Chancery granted an injunction to restrain Lord Byron from preventing i 
water flowing to a mill, or letting a greater quantity of water than • 
usual to flow down to the mill. It appeared in that case that since 
the 4th April, 1785, Lord Byron, who had large pieces of water Jn his 
park supplied by the stream which flowed to the mill, had at one timfi ^ 
stopped the water and at another let it down in such quantities as to 
endanger the safety of the mill, and the Lord Chancellor thereupoii 
granted an injanction to restrain the defendant from using dams ani 
otber erections, * so as to prevent the water flowing to the mill in siidi^ 
regular quantities as it had ordinarily done before the 4th of April.* j 
Bickett V. Morris. — The Scottish case of Bickett v. Morris,^ also illa- 
strates the same principle of law. There, a proprietor on one side ^ t 
non -navigable river extended his building into the alveus or bed, so as to 
cause an alteration of the current of the stream with reference to the land 
of the proprietor on the other side. The party complaining was unable to 
show any actual damage. The Court of Session held that, a riparian 
proprietor is not entitled to erect a building or make any material changes 
in the alveus of the stream; for if he does so, although the opposite pro. 
prietor may be unable to prove that any damage has actually happened to 
him, yet if the encroachment is of a substantial kind and certainly cal- 
culated to eflPect some deviation in the course of the water, the alteration 

» Shears v. Wood, 7 JMoo. 345; 1 L. J. 0. P. 3; WUliams v! iTorZand, 2 B. A C.«Wj 
2 L. J. K. B. 191 ; Angell on Watercourses (7fch ed.) § 116, and the cases cited therein. 

• Frechette v. La Compagnie ManufacturUre de St. Hydcinthe, 9 App. Gas. 170. 

 Gould on Waters, § 218, and the oases cited therein. 

* 1 Bro. 0. C. 588. «^^ 

 L. R. 1 H. L. (So. App.) 47. This case has been explained by the House ok -, rdi fa 
Orr Ewing v. Golquhoun, 2 App. Gas., 839, and by the Privy GouncH in Kali Kiese- "^ port ▼• 
Jodoo Lall MullicK L. R. 6 Ind. App. 196 ; 5 Cal. L. R. 97. See Booth ▼. RaU4, 15 C» i 
188. * • . 
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mast always involve some risk of injury. On appeal this judgment was^ 
affirmed by the House of Lords.^ Lord Chelmsford, L. C, said : — " The 
proprietors on the opposite banks of a river have a common interest in 
the stream, and although each has a property in the alveus from his own 
side to the medium filum fluminis, neither is entitled to use the al?eus in 
such a manner as to interfere with the natural flow of the water. My 
noble and learned friend, the late Lord Chancellor, during the argu- 
ment put this question : — * If a riparian proprietor has a right to build 
upon a stream, how far can this right be supposed to extend P Certainly 
(he added) not ad medium filum, for if so, the opposite proprietor must 
have a legal right to build to the same extent from his side.' It seems 
to me to be clear that neither proprietor can have any right to abridge 
the width of the stream, or to interfere with its regular flow ; but any- 
thing done in alveo which produces no sensibly effect upon the stream is 
allowable.'*- 

Lord Westbury concluded by saying : — '^ It is wise, therefore, to lay 
down the general rule, that even though immediate damage cannot be 
described, even though the actual loss cannot be predicated, yet if an 
obstruction be made to the current of the stream, that obstruction is one 
which constitutes an injury, which the Courts wiU take notice of as an 
encroachment, which adjacent proprietors have a right to have re- 
moved.'' 

Kali Eissen Tagore v. Jodoo Lai Mullick.— In Kali Kissen Tagore 
V. Jodoo Lai Mullicky^ the Privy Council adopting the ratio decidendi of 
the judgment in the case just mentioned, as pointed out by Lord 
Blackburn in Orr Ewing v. Colquhoun,^ held that where the encroachment 
on the bed of the stream (in that case a non-navigable one) is so slight 
as not to cause any sensible alteration in the flow of the water, it is not 
such an injury to the right of the proprietor on the opposite side as 
would sustain an action. 

Overflowing land above or below.— Without a grant, covenant, or 
prescription, a riparian proprietor has no right to bdnk up and pen back 
the water of a natural stream, and thereby inundate or overflow the 

^ In America the law is otj^erwise. There it is necessary to show that essential damage 
lias he&a. or is lilcely to be sustained by reason of the erection on the alvens. Norway Flain 
Co. V. Bradleyy 62 N. H. (Amer.) 108. 

 Ii. B. 6 Ind. App. 190; 6 Cal. L. R. 97. 

• 2 App. Caa. 889. s * 
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glands of riparian proprietors and other landowners above him ;^ nor hits 
he a rigbt to discharge the water of the stream so vehemently and in 
suclj excessive quantity as to overflow the lands of riparian proprieton 
and other landowners below him.' Sach acts amount to an illegal and 
unauthorised appropriation of the lands of others persons, and a nniaanee 1 
is thereby committed for which the person injured may recover damages 
suffered by him, and may also obtain an injunction to prevent repeti- 
tion of them in future. 

* Aldred*8 casBf 9 Eep. 69 ; Cooper ▼. Barher, 3 Tannt. 79 ; Wright y Howard^ 1 Sim. k 
St. 190; 1 L. J. Ch, 94; Angen on Watercoarses (7th ed.) § 330; Cbuld on Waters, §§ 210- 
211c ; Goddard on Easements (3rd ed.), 300 ; Becharam Chowdhry v. PuhuhrMLth Jka, 2 B. L. & 
(Apdx.) 53 ; Suhramaniya Ayyar v. Rama Chandra Ran, I. L. R. 1 Mad. 335 ; Ahdul fl«fctM r. 
Q(ymsh Butt, I. L. B. 12 Cal., 323 ; Imam Ali y. Pores Mundul, I. L. B. 8 Cal., 468 ; 10 GiL 
L. R. 396 : Ram Chandra Jana y. Jihan Chandra Jana, 1 B. L. B. (A. G.) 203. Owners of noe* 
ziparian lands are also entitled to nSe the stream for drainage, and if their lands be oyerfloirad 
by the setting back of the water of the stream, they are entitled to reooyer damagea. (joi^ 
on Waters, § 210. 

^ Angell on Wateroonrses (7th ed.) § 335. 
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Obligations of the owner of land in which a spring ariaea or npon which rain falls, when th0 
water originating from siich soorces flowa on in a defined channel — His obligations, when 
such water does not flow in a defined channel — Broadbent v. Ramahotham — Maggun 
Chuckerbutty y. Bhoohim Mohun Bhooya— The Indian Easements Act s. 7, illnst. (g) — Sum- 
mary of the doctrines followed in the different States in America — Rights in a natoral stream, 
when it receives a portion of its supply from artificial sources — How far riparian rights 
may be granted to a non-riparian proprietor — Stockport Waterworks Co. v. Potter — Ormerod 
T. Todntorden Hill Oo. — Opinion of Lord Bramwell — Keneit v. Great Eastern Btilway Co.-^ 
Result of the authorities — Nuttall v. Bracewell — Groasley v. Lightowler —Theory of title 
by Appropriation — Mason v. Hill — Mr. AngoU's argument— Whether proof of actual percep- 
tible damage essential to sustain an action for infringelhent of riparian rights —Whether 
^^prohension of possible damage necessary — Surface drainage — Rights and obligations of 
adjoining landowners with respect to surface drainage — Whether a proprietor of lower 
land has any right to preyent the flow of surface drainage from land higher above — 
Roman law — French law — English law — Anglo-Indian law — Extent of the right of the 
• proprietor of higher land to discharge surface drainage — Argument in support of a right to 
a reasonable user— 'Doctrine of reasonable user not countenanced in England— Liability 
of the proprietor of higher land, when the surface drainage, in consequence of change of 
* level of that land, causes damage to the proprietor below — Subterranean stream — Rights and 
obligations of landowners with regard to water running in subterranean streams — Dickinson ' 
*v. Grand ./unction Canal Co. — Extent of the rights of landowners with regard to the use of 
the water of subterranean streams. — Subterranean percolation — Big^hts and obligations of 
landowners with regard to subterranean percolations — Acton y. Blundell — Chasemore v, 
Bichards — New Biver Co. v. Johnson — Brdlaeorkish Silver Lead and Copper Mining Co. v. 
Harrison — Grand Junction Canal Co. v. SMigar — Roman and Scottish law — Whether, 
according to English law, presence of malice creates any legal responsibility -in the person 
intercepting subterranean percolation — American view— Discussion of the point — Pollution 
of surface drainage and subterranean percolations ^Hbd^ftinaon v. Ennor -^ Ballard r. 
TonUvnson. 

I have in the preceding lecture dealt generally with the natnre and 

tode of enjoyment of the rights which riparian pjroprietors possess in 

latnral streams flowing through or by their lands. I shall now proceed 

discuss some collateral topics which occasionally arise in connection 

rith the use of the water of sach streams, as well as to point oat to yon 

ie nature of the rights of landowners in respect of surface drainage, 

ibterranean streams and subterranean percolations. 

Obligations of the owner of land in which a spring arises or over 
^Uch rain f^Us, whcta the water originating from such sources flows on 
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411 a defined Ohannel. — ^The first question tbat I shall deal with is, as 
to the rights and obligations of the owner of the land in which a spring 
arises or over which rain falls or within which a pool or a lake liea, 
when the water originating from such sources flows on in a defined 
channel. I have, to some extent, already anticipated the answer to 
this question in endeavouring to ascertain the point from whicji a riTer 
or stream may in contemplation of law be saicl to begin.^ It is, as Ih&T« 
pointed out, the natural and defined channel made by flowing water, bow- 
ever minute such channel may be, that establishes legal relations « 
creates correlative rights and obligations between persons through or by 
whose lands the channel runs. If such channel commences at the source 
of the spring,' or at so short a distance from it that the intervening space 
could not have been furrowed into a defined channel by the water ^wisg 
over it,* or if it begins from the margin of the pool or lake*, the case is 
simple enough. The owner of the land in which the spring arises or 
within which the pool or lake lies is in that case brought within tbe 
range of those legal relations which the flow of water in a well-defined 
natural channel creates, and in respect of the use of the water of the 
spring the law casts upon him the same obligation as that whicbit 
does upon the lower riparian proprietors situated on or along the chann^l^ 
whether the supply from such sources be perennial or intermittent.^ So 
too, the owner of the land on which rain falls, becomes subject* to 
riparian obligations in respect of those waters, that flow beyond his bound- 
ary in a defined channel.* 

In Dudden v. The Guardian of Glutton TJnion^ Pollock, 0. B., said:— 
" If there is a natural spring, the water from which flows in a natural 
channel, it cannot be lawfully diverted by any one to the injury of tbe 
riparian proprietors " — '*This was a natural spring, the waters of which 

* Supra, 78-80. 

» Dudden v. Chtardians of Glutton Union, 11 Ex. 627 ; 26 L. J. Ex. 14i6. Cf. Van Brei»t. 
Silh&rhauerf L. E. 3 P. C. (88) 99 ; Commissioners of French Hoek v. Bugo, 10 App. Gas. 338. 
Bee observations of Erie 0* J. in Oaved v. Martyn, 19 0. B. N. S. 732 ; 84 L. J. C. P. 863. 

 Ernior y. Barwell, 2 Gifif. 410; 6 Jur. N. 8. 123*3. 

* Monahn's Method of Law, ( Apdx.). s. 20. It has been held by the Madras High CoQst 
that, if the surplas water of a tank flows in a defined natural channel, riparian reli'oo ii 
thereby established between the owner of the land in which the* tank lies and erer^ o^ 
person through whose land the ohannel passes. Bayappan v. Virahkadra, I. L. B. 7 ''' 6*^ 

* Ferumal y. Bamasami, I. L. R., 11 Mad. (16) 18. 

* Ibid. Cf. Bayappan y. Virabhadhra, I. L. B. ^Mad. 530. « 

» 11 Ex. 627 ; 26 L. J. Ex. 146. • 
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had acquired a natural channel from its source to the river/' And Martin^ 
B., said : — " A river begins at its source, when it comes to the surface, and 
tbe owner of the land on which it rises cannot monopolise all the wat^r at 
the source so as to prevent its reaching the lands of other proprietors 
lower down." 

His obligations, when such water does not flow in a defined channel.— 

But, if Ae channel does not begin at the spring-head, or if the water fall- • 
ing as rain from the sky or oozing out from a swamp or a bog or over- 
flowing from a pool or lake, flows over the land as mere surface water 
in no definite channel, even though such water afterwards feeds a well- 
defined natural watercourse, no legal relations are established between 
the owner of the land in which the spring arises or over which such surface 
water flows, and the riparian owners through or by whose lands such 
watercourse runs. Such water is, in the eje of the law, the moisture 
and a part of the soil, and belongs to the owner of the land upon which it 
is found, to be used by him, if to his advantage, or to be got rid of 
by him in any mode he pleases, if to his detriment. 

Broadbent v. Ramsbotham.— The judgment of the Court of Exche- 
quer in the leading case of Broadbent v. Ramsbotham,^ quoted with ap- 
probation by Mr. Justice Wightman in the opinion which he delivered on 
behalf of the the learned Judges, who had been summoned to attend the 
House of Lords in the case of Chasemore v. RichardSy^ and recognised by the 
House of Lord sitself as a sound exposition of the law on the subject, is 
generally cited as an authority for this doctrine. In that case, 
the plaintiff had worked his mill for fifty years by the stream of 
a brook which was supplied by the water of a basin or pond formed 
by landslips and filled by rain, a shallow well supplied by subter- 
ranean water, a sw»mp adjoining thereto, and a well formed, by a 
stream springing out of the side of a hill; the waters of all which 
occasionally overflowed and ran down the defendant's land in no 
definite channel into the brook. The defendant, for agricultural and 
other useful purposes, had dug a drain in his land,* the* effect of which 
was to divert these sources of supply to the brook. The action was for 
this diversion, and the Court of Exchequer held that the plaintiff had no 
right, as against the defendant, to the natural flow of any of the waters, 

* 11 Ex. 602; 25 L. J. Ex. 115. Cf. Bawatronr. Taylor, 11 Ex. 369; 26 L. J. Ex, 83; 
Qreatre^ ▼. Hayward, 8 Ex. 291 ; 22 L. J. Ex. 137. • 

• 7 H. L. Q. 849 J 29*L. J. Ex. 81 j 6 Jar. N. S. 873. 
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and was not entitled to reco?er. Baron Alderson, in delivering the judg- 
ment of the Court, said : — " Now, we think that this water, both that 
which overflows and that which sinks in, belongs absolatelj to the defen« 
dant on whose land it arises, and is not affected bj any right of the 
plaintiff. The right to the natural flow of the water in the brook un- 
doubtedly belongs to the plaintiff; but we think this right cannot extend 
further than a right to the flow in the brook itself, and to tBe water 
flowing in some defined natural channel, eilher subterranean or on tk 
surface, communicating directly with the brook itself. No doubt, all the 
water falling from heaven and shed upon the surface of a hill, at the foot 
of which it runs, must, by the natural force of gravity, find its way to 
the bottom and so into the brook ; but this does not prevent the owner 
of the land on which this water falls from dealing with it as he maj 
please and appropriating it. He cannot, it is true, do so if the water has 
arrived at and is flowing in some natural channel already formed. But 
Le has a perfect right to appropriate it before it arrives at such a channel 
In this case a basin is formed in his land, which belongs to him, and 
the water from the heavens lodges there. There is here no waterconrsa 
at all. If this water exceeds a certain depth, it escapes at the lowest 
point, and squanders itself (so to speak) over the adjoining surface. The 
owner of the soil has clearly a right to drain 'this shallow pond and to 
get rid of the inconvenience at his own pleasure.... The same may be said 
of the swamp of sixteen perches, which is merely like a sponge fixed (so 
to speak) on the side of the hill, and full of water. If this overflows it 
creates a sort of marshy margin adjoining; and there is apparently no 
course of water either into or out of it, on the surface of the land.. ..The 
well at this point is also in simili casu. It is not found in the case that 
it has any subterranean communication with the bvook. But no doubt, 
when this well overflows, the overflow pours itself over and down the de- 
clivity towards the brook. But this gives no right to the water," As to the 
well formed by a stream springing out of the side of a hill, the waters of 
which occasionally ov^erflowed and ran down the defendant's land in node- 
finite channel into the brook, the Court said : — " There is also, we think, 
nothing found to take the water from this well out of the same class i the 
three former cases ; we must consider thQ streaia at its beginning ar " not 
after it has arrived at the natural valley communicating with the ree oir. 
If the water after having arrived there had been then diverted, tL, ase 
would be different. The water falling fpom heaven «on the side " &b 
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hill, we have before said, maj be appropriated, though not after it ha) 
once arrived at a defined natural coarse ; and the question here is^ whether 
this .water in its first origin, and before it has arrived at any denned 
Bataral watercourse conveying it onwards towards the brook, has not 
been intercepted by the defendant's drain and so appropriated by him ; 
and we think it has. For what are the facts P The water in dispute is 
only the overflow of a well^ and the well is now prevented from overflow- 
ing J bflt when before it did overflow, it ran into a ditch (the lowest 
adjoining ground) made artificially and for a different purpose, running 
beside a hedge. This was no natural defined watercourse. After this, 
it squandered itself over a swamp made by the feet of cattle treading 
about, and it is not till long after this, that what still remained of it 
foQn4 its way into what may then perhaps be correctly called a definite 
natural watercourse, receiving this and prol^bly other water from other 
sources also." 

Magsron Ohukerbutty v. Bhoobun Mohun Bhooya.— This decision 
has been followed in India in several cases,i and a similar doctrine 
h^a been laid down. In Maggun Ohuckerhutty v. Bhoobun Mohun Bhooya,^ 
in the Court of the Sadder Dewani Adawlat at Calcutta, tlie water 
arising fram excessive rain and floods, flowed ov^r the surface of the 
defendant's high land to that of plaintiff's, where they formed three 
different channels by means of which plaintiff irrigated his lands* 
The defendant erected on his own lands an embankment by means 
of which the flow of the surface waters was arrested and prevented from 
reaching the channel on plaintiff's land. Plaintiff thereupon brought an 
action for the removal of this embankment. The Court in the course of 
its judgment observed : — " That after waters have reached a natural chan- 
nel, each party through whose land it flows, has a right to the advantage of 
the stream flowing in its natural course over his land, and to use the same as 
he pleases for any purposes of his own not inconsistent with a similar right 
in the proprietors of the land above or below, is undoubted ; the only 

^ Maggun Ch%LcherbuUy ▼. Bhoobwt Mohun Bhooya, Gal. S. D. 1857, p. 1324 ; Muthoora 
Mohvn Mytee v. Mohendra Nath Fal, Gal. S. D. 1860, p. 801 ; Keiui Mahomed y. Bohatoo Sircar^ 
Manh., 606; Luchmee Perahad vt Fmelutuwnissa, 7 Sath. W. B. 367; Bunsee Sahoo y. KaUe 
Fmhad, 18 Suth. W. E. 414; Chitmroo Bing ▼. Mvllich Khyrut Ahmed, 18 Sufch. W. R. 625 ; 
KKoorthed Hoesein r. Teh Narain 8mg, 2 Gal. L. B. 141 ; Robinson v. Ayya Kriehnama, 7 Mad. 
H.C. (87)46; Bayappan^, Viravadhra, I. L, B. 7 Mad. (630) 634; Ferumal v. £amaaami^ 
t li. R. 11 Mad. (16) 22. ^ 

 Cal. S. D* 1867, p. 1824. 
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question before *ua, is whether one proprietor can have any right u 
against another regarding waters previous to their arrival at a defined 
natural watercourse." After alluding to the absence of any case in point 
in the reports of their own decisions, the learned Judges quoted a pasaage 
from the judgment of Baron Alderson, which I have already cited, and 
thus continued : — " With this ruling we entirely concur, for it seecM to 
be founded on the acknowledged principle that though a party is not to 
do anything to injure his neighbour's property, yet he is not restrained 
from doing any lawful act incident to the enjoyment of his own propertf. 
As then we consider that the prevention by defendant of the surfaci 
water flowing from his land to plaintiff's, is a legal act, incident to tie 
enjoyment of his own property, we are of opinion that plaintiff can "haw 
no action against defendant for the act in question.*' ^ 

The Indian Easements fkctf s. 7.— Section 7, illustration (g), of tin 
Indian Easements Act (V of 1882), also recognises as a natural rigbti 
" the right of every owner of land to collect and dispose within hii 
own limits of all water ...», on its surface which does not pass in a 
defined channel.'' 

Summary of the doctrines followed in the different states in Ame- 
rica. — In America, however, the law upon this point varies in different 
states. In Mr. Gould's treatise on the Law of Waters, the law of that 
country has been thus summarised : — 

" According to the rule of the Common law, which is accepted in 
England, Massachusetts, Maine, Vermont, New York, New Hampshire^ 
Eliode Island, New Jersey and Wisconsin, a landowner may appropriate 
to his own use or expel from his land all mere surface water or saper- 
ficially percolating waters, in draining his soil for agriculture, in collect- 
ing it for domestic purposes, or for the sole purpose of depriving w 
adjoining owner of it, and any person, from whose land it is withheld oc 
whose water supply is depleted, will, in the absence of an express graot, 
have no right of action for such diversion or obstruction. In New Hamp* 
shire, a landowner mky disturb the natural drainage only to the degwB 
necessary in the reasonable use of his own land, and what is such " son- 
able use is ordinarily for the jury to determine under appropriate i rvi^ 
tions. 

" By thfe Civil law, the lower of two adjacent estates owes a ser tnde 
to the upper to receive all the natural drainage ; and the lower < ^^ 
cannot reject nor can the upper withholcl the supply," although eit' i foT 
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the sake of improving his land, according to the ordinary modes of good 
hosbandrj, may somewhat interfere with the natural flow of the water. 
Interference with the natural flow of surface water is regarded as a •nui- 
sance, for which nominal damages may be recovered without proof of 
actual damage. The Courts of Pennsylvania, Illinois, North Carolina, 
Calif onya, and Louisiana have adopted this rule, and it has been re- 
ferred to with approval by the courts of Ohio and Missouri. "* 

Bijfhts in a natural stream, when it receives a portion of its supply 
from artificial sources. — The rights of riparian proprietors to the use 
and to the flow of water of a natural stream, are not in any way 
altered by the circumstance that the stream receives a portion of its 
snpply from artificial sources. Waters from such sources as soon as 
they .reach the natural stream, become a part of it, and subject to the 
Rune natural rights in the riparian proprietory as those which the law 
annexes to the water of such a stream, when it is supplied by natural 
feeders. But^ such rights do not attach to the waters until they have 
reached the stream ; nor does any obligation arise on the part of the 
OBginator of the artificial supply to continue the same.* 

How far riparian rights may be granted to a non-riparian pro- 

Srietor. — A question of considerable nicety and difficulty, discussed of late 

years in some of the English cases, is, whether a riparian proprietor can 

grant to a non-riparian proprietor a license to exercise any of those rights 

which are incident only to soil bordering on a stream. Prim& facie, the 

only conclusion which, apart from other reasons, a consideration of the 

aatare of the real foundation of the riparian rights, namely, the contact 

of land with the flow of the stream, would warrant, is that such rights 

cannot be severed from the riparian land, and be assigned independently 
of it. 

Stockport Waterworks Oo. T. Potter. — In Stockport Waterworks Oo. 
V. Potter,^ the plaintiff, company, who had bought from a riparian owner 
certain waterworks, not situated on riparian lands, and also the use 
of certain tunnels and conduits running from a natural stream through 
the riparian lands to the waterworks, sued a higher riparian owner for 
polluting the stream. The-majority of the Court of Exchequer, Bramwell, 
B., -^issentiente, decided that such a grant, though it might be valid 

)ald on Waters, §§ 265—266. 

ood V. Waud, 3 Ef . (748) 749 j 18#L. J. Ex. (306) 814. 
' ^,*C*800. 



^ 11 B. D. 166. or, Whalsy y. Lair^, 2 H. <fc N.«.476; 26 L. J. E<. 827 s revc 
H. 4 N. 676 i 27 li. J. Er 422. • 
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a^aiust the grantor^ could uot confer on the grantee the rights of a ript« 
rian owner, so as to entitle him to sue other persons in his own naau 
for infringement of them. Thej considered thai the rights of a ripftriaa 
owner were so annexed to the soil that they could not be granted away. 
The reason for the decision of the majority is contained in the follow* 
ing passage in the judgment of Pollock, 0. B., — ^^ There seems to be 
no authority for contending that a riparian jgroprietor can keep the land 
abutting on the river, the possession of which gives him his water-rights^ 
and at the same time transfer those rights or any of them, and that 
create a right in gross by assigning a portion of his rights appurtqia&ii 
It seems to us clear that the rights which a riparian proprietor has with 
respect to the water are entirely derived from his possession of hsA 
abutting on the river. If he grants away any portion of his land so,abat- 
ting, then the grantee beoomes a riparian proprietor, and has similar 
rights. But if he grants away a portion of his estate not abutting on 
the river, then clearly the grantee of the land would have no water- 
rights by virtue merely of his occupation. Can he have them by express 
grant? It seems to us that the true answer to this is, that he can hafft 
them against the grantor, but not so as to sue other persons in his own 
name for an infringement of them." 

Ormerod v. Todmorden Mill Co.— The same view has been main- 
tained in the reoenb case of Ormerod v. Todmorden Mill Co.<^ where the 
Court of Appeal approved of the decision of the majority in the case I 
have just cited. There the defendants, who were not riparian owners, 
had, by means of a pipe laid through the land of a riparian owner, con- 
ducted water to their works, and after using it for condensing purposes, 
returned it to the stream below the point at which it had been t^en, 
in a heated condition, and almost inappreciably diminished in quantitf» 
at a little distance above the estate of the plaintiffs, who were riparian 
proprietors, and had been in the habit of conducting water from the 
river to their mill. Upon these facts, Cave, J., held that the plaintiffs 
rights had been sufficiently infringed and awarded him damages, " on the 
ground that a riparian owner cannot, except as against himself, w, ier 
on one who is not a riparian owner any right to use the water c' the 
stream, and that any user of the stream by* a non-riparian propi. tor, 
even under a grant from a riparian proprietor, is wrongful, if it s^ blj 
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affects the flow of the water by the lands of other riparian proprietors/'. 
This judgment was upheld in the Court of Appeal. The present Master 
of the Bolls said :— -^^ I am prepared to saj that for the reasons giveiji by 
Pollock, C. B. and Ohannell, B., I agree with the judgment of the ma- 
jority of the Court in Stockport Waterworks Co. v. Potter A the grant of 
a right to flowing water by a riparian owner is valid only against him- 
self and cannot confer rights as against others. The law as to flowing 
water is part of the Common law of England; but it only exists as be- 
tween riparian owners ; it does not extend to those whose lands do not 
abut on streams and rivers." Bowen, L. J., was of opinion that, ^^ the 
lights of a riparian proprietor are inseparably attached to the soil.** 

Opinion of Lord Bramwell. — The opposite view ncaintained by Lord 
(then JBaron) Bramwell, was supported bj him by an argument^^ which 
he thus expressed : — ^^ The principle on whichjlt seems to me the plaintifiE 
is entitled to recover is this : as a general rule, when a man has a 
property, he may grant to others estates in and the rights of enjoyment 
of it> and the grantees may maintain actions against those who disturb 
Hiifim. A man entitled to land may grant leases, may grant the exclusive 
herbage, a right of depasturing, a right of way^ a right to game. He 
may grant the mines underneath, or the right to get minerals, and other 
rights in or over the property, or of enjoyment of it. So, if the land 
is covered with water, he may grant rights of fishing. And in all these 
cases the grantee may maintain actions in respect of the rights granted.** 
This reasoning appears to be almost unanswerable ; it has not, how* 
ever, met with the approbation of any of the learned judges who have 
had occasion to consider it in subsequent cases. 

Kensit v. Qreat Eastern Railway Co.— The qualification, < if it sen- 
sibly affects the flow t>f the water by the lands of other riparian proprie* 
tors * annexed to the latter branch of the proposition laid down in the 
case to which I have just referred, and which is to the effect that any user 
by a non-riparian proprietor, even under a grant from a riparian 
proprietor, is wrongful, is deserving of particiflar attention and is 
exemplified in the later case of Kensit v. Oreat Eastern Railway Ca.s 
Thf*'^ the defendant, railway company, bought from the plaintiff, 
a X ^JOiBJi owner, a pardtel abutting on the stream, and above the parcel 

H. & 0. 800. 
I a obserratioiia of Bramwell, B., in Nuttall r. Brae^toellt L. B, 2. Ex. 1 j 86 L. J. Ex. 1. 
' Ch. D^666i (in the Coort of Appeal) 27 Oh. D. 122. . 
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•left to the plaintiff. An owner of land adjoining this parcel of ibe 
defendants, but not abutting on the stream, under a license or grant 
from the defendants, laid two pipes through their lands, bj one of 
which water was pumped up, and, after being used for cooling or con- 
densing purposes, used to be discharged back into the stream a few > 
feet lower down by the other. The water thus drawn up mejrely pa** 
formed a little circuit and came back into the stream undiminished in 
quantity and uninjured in quality. Upon these facts, the plalatif 
who was a lower riparian proprietor, prayed for an injunction to restrain 
the defendants from allowing the water to be taken through their 
land, and the licensee from taking the water in this way. It was 
contended that the attempt to put another person in the position of a 
riparian proprietor was a wrong, in respect of which the plaintiff was en- 
titled to maintain an action, on the ground that the riparian proprietors 
are a body who cannot be added to, except by acquisition of a portion d 
the bank of the river, and an attempt to do it in any other way was there- 
fore wrongful. But Pollock, B., held that the plaintiff could not maint 
tain the action, inasmuch as the acts done by the licensee of tbe 
defendants had not sensibly affected the flow of the stream. The Court 
of Appeal upheld his decision. 

Result of the authorities.— The result of these cases seems therefore 
to be that, a riparian proprietor can sever his riparian rights from hia 
riparian estate and confer them on another who is not a riparian owner 
by grant or license, and such grant will be valid so long as the grantee 
or licensee does not transgress the limits (as to the extent of user), 
within which the riparian proprietor himself was bound to exercise his 
rights. 

Nuttall V. Bracewell— There is another class of cases in which a 
riparian proprietor for the purpose of obtaining a greater momentum of 
fall of the water at his own mill, has, under an agreement with a higher 
riparian proprietor, constructed a goit or artificial cut on the land of the 
latter and received a supply of water through it. In Nuttall v. BraeiVfdP, 
Pollock, C. B., and Channell, B,, held that in such a case the di- jion 
of the stream by means of a goit, an open "though artificial cL> nel, 
amounted to a division of the stream into two channels, and tb-* the 
plaintiff as a riparian owner on the goit, had all the rights wL i a 
riparian owner would have had on a natural stream. This re*^' ins 

• » L. R. 2 Ex. 1 J 36 L. J, Ex h ' \ 
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gfemg to be hardly satisfactory, because it involves the position that* 
oatnral rights can be acquii^ed in an artificial stream, which Lord Justice 
Cotton, in Kensii t. Cheat Eastern Railway Co.,^ declared to be a contradic-* 
tion in terms. Martin, B., arrived at the same conclusion upon the ground 
that the owners of two adjoining closes may agree together for their 
matnal benefit to take water through a goit from the close of the one 
into the close of the other,^ returning the water to the stream in the 
dose of the latter, and thereby doing no injury to any one; *the law 
favours the exercise of such a right ; it is at once beneficial to the owner 
and to the commonwealth'. This decision, however, it is conceived, 
may now be supported on the ground that, as user by the plaintiff was 
within the strict limits of the rights of his grantor, a riparian proprietor, 
be mast be taken to occupy the same position as a riparian proprietor 
does, and as such entitled to protect himself against any infringement of his 
rights by any other riparian proprietor higher up or lower down the stream. 
There exists no doubt a distinction between the previous cases and the 
last one, namely, that in the former, the person who claimed to use the 
w^ter of th« stream through a pipe or an artificial cut, was the defendant, 
trhilst in this case he was the plaintiff. But I do not think that this 
distinction makes any material difference. 

Grossley v. lAghtovrler.—Oroaaley v. Lighiowlevy^ was a case almost 
similar in its circumstances with the last one, with this difference only, 
however, that in the former the injury complained of was pollution of 
the stream, while in the latter it was excessive abstraction of the water 
of the stream. But Lord Chelmsford, L. C, arrived at the opposite conclu* 
sion, though Nuttall v. BracewelP had been cited before him in argument. 
But in Hclher v. Porritt^^ the rule laid down in Nuttall v. BraeeweU^ 
was re*affirmed. * 

Theoryoftitleby appropriation— To enable you to gain a clearer 
insight into the nature of these water-rights, I shall notice briefly the 
so-called theory of title by appropriation, which has been discussed 
on several occasions and appears to have prevailed in the earlier decisions 
of the Courts in England.*^ Water flowing in a stream lias sometimes 

" 27 Ch. D. 122. * • L. R. 2 Br. 1 j 86 L. J. Ex. 1. 

• L. B. 2 Oh. 478 ; L. R. 8 Eq. 279 4 L. R. 8. Ex. 107 ; L. B. 10 Ex. 69. 

» WUlianu r. MoreUnd, 2 fi. A; G. 910 ; 4 Dowh A R, 583 ; Bealy y, Bhatv, 6 East, 208; 
AMMMfors ▼. Newman, 2 B. A Aid. 268 ; Oox^y. Mathews, 1 Vent., 187 j Liggine v. Inge, 7 Bing! 
^2 ; Frankim 9. Falmouth, 8 C. & P. 629. 
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•been said to be publici iaris^ and sometimes a bonam vacana, to lihvdk 
the first occupant acquires an exclusive right luerelj bj reason of soeh 
prior occupancy ; it has been contended that the first person who can get 
possession of the stream, and apply it to some purposes of utility, has a 
good title to it against all the world, including the proprietor of the j 
land below, who has no righi? of action against him, unless he has alreadj . 
applied the stream to some useful purpose al|io, with which the diyersiott | 
interferes ; and that if he has not done so, the first appropriator mar 
altogether deprive him of the benefit of the water. "If a stream,** 
said Blackstone, *^ be unoccupied, I may erect a mill thereon, and detain 
the water, yet not so as to injure my neighbour's prior mill or his meadow, 
for he hath by the first occupancy acquired a property in the ourrent".* 
This, however, he said, merely in illustration of hi! theory, thai^ title 
to things was acquired by occupancy. But, in another portion of hii 
Commentaries, he said : —" There are some few things which, notwith- 
standing the general intfoduction and continuance of property, must still 
unavoidably remain in common, being such wherein nothing bat aa 
usufructuary property is capable of being had ; and therefore they still 
belong to the first occupant, during the time he holds possession ol 
them and no longer. Such (among others) are the elements of ligl^t, 
air, and water, which a man may occupy by means of his windows, hii 
gardens, his mills, and other conveniences.'** 

This last passage shows that, even according to Blackstone, right by 
prior occupancy is commensurate with the quantity of water actually 
appropriated by severance from the stream,* and not with the extent of 
diversion or interruption whiph the first occupant may have made of tbe 
flow of the water ; for it is absurd to suppose that the abstraction of a 
globule of water from a flowing stream to-day can create any right t« 
another globule which may possibly hereafter form a part of the streaoOf 
but which is yet on the mountains. However that may be, a uniform 
course of modern decisions^, guided indeed by a truer conception of the 

' 2 qiaok. Gomni. 402. 

' 2 Black. Oomm. 14. » 

• Cf. McMon ▼. Hilly 5 B. A Ad. 1 j Emhrey ▼. Otoeity 6 Kx. (858) 869 j Zyon r ngtei 

Co., 1 App. CftB. p. 683, per Lord Selbome. • 

4 Mason v. Hill, 5 B. & Ad. 1 ; 3 B. A; Ad. 1 ; 2 Nev. & M. 747 ; Wright ▼. Howard I &tL 
A St., 190; 8amp8on ▼. Hoddinott, 1 0. B. N. S. 611 ; Cocker v. Cofoper, 6 Tyrw. 108; ChL wmott 
T. Bicharda, 2 H. AN. 181 j Holker ▼. l^orritt, L. R. 10 Bx. 59; Tyler v, WHkin90»r '' ' ^ 
U. S* B. (Amer.), 897; Perumalv, Banuuamif I. L. B. 11 Mad. 16. * « 
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tiatore of these riparian rights, has f uUj established the doctrine that prior 
occapatioH or appropriation, unless continued adversely for a period of 
twenty years, confers no right to the use of water in a flowing stream ; 
that this right is inherent in the ownership of the soil bordering upon the 
stream, and is not founded on user ; that it belongs ex iure naturae to 
every one who owns property on its banks, whether he chooses to use it or 
not; that as use does not make it, disuse does not destroy or extinguish 
it; and that the right of each riparian proprietor to the use of the 
stream being at every moment of time concurrent with, and so far limi- 
ted by, similar rights of other riparian proprietors On the same stream, 
it is wholly immaterial who is first in time in the use thereof. 

Hason v. Hill.-^The leading case upon tbis topic is that of Mason v. 
Biily^ where Lord Denman, C. J., in giving judgment, said: — "The posi- 
tion that, the first occupant of running water ^or a beneficial purpose, has 
a good title to it, is perfectly true in this sense, that neither the owner of 
the land below can pen back the water, nor th^ owner of the land above 
divert it to his prejudice. In this as in other cases of injuries to real 
property, possession is a good title against a wrong-doer ; and the owner 
of the land who applies the stream that runs through it, to the use of a 
mill newly erected, or other purposes, if the stream is diverted or obstruct- 
ed, may recover for the consequential injury to the mill : The Earl of 
RuUand v. Bowlerfi But it is a very different question, whether 
he can take away from the owner of the land below, one of its 
natural advantages which is capable of being applied to profitable 
purposes, and generally increases the fertility of the soil, even when 
unapplied, and deprive hii|i of it altogether, by anticipating him in 
its application to a new purpose. If this be so, a considerable part of the 
value of an estate wMch, in manufacturing districts particularly, is much 
enhanced by the existence of an unappropriated stream of water with a 
fall, within its limits, might, at any time, be taken away ; and, by parity 
of reasoning, a valuable mineral or brine spring might be abstracted from 
the proprietor in whose land it arises, and converted to the profit of 
another." 

Mr. Angelica argumentk— Mr. Angell in his treatise on the Law of 
Watercourses,^ has put fof th a most original argument against the theory 
of appropriation. " Every riparian proprietor,'* says the eminent author, 
'•n< ^''ssarily, and at all times, is using the water running through it,'*-* 

B. A AJ. 1. • PaJraer» 290. • (7 Bd } § 184, 

39 
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i. 6,y the stream — ^^ in so far at least as the water imparts fertility to the 
land and enhances the value of it. There is therefore, no prior oar 
posterior in the use^ for the land of each enjoyed it alike from the origia 
of the stream ". 

Whether proof of actual perceptible damage essential to snstain an 

action. — But though the theory of title by appropriation was thus exploded 
in Mason v. Hilly^ there still lingered for a time in the Courts in fiugland 
the notion that some act of appropriation or perception by a riparian owner 
was necessary before he could sue for the infringement or disturbanee 
of his right ; or, in other words, proof of actual damage was held essential 
to entitle him to maintain an action for diversion or abstraction of water 
from a stream. But in process of time this doctrine also disappeared, and 
later authorities since have fully settled the rule that such proof of ^tual 
damage is wholly unnecessvy ; that every riparian proprietor along tie 
stream, albeit he has never applied the water to any purposes of 
utility, has a right to maintain an action against any person for an un- 
reasonable and unauthorised user of the same. In one 'sense every act 
of diversion or abstraction of water from a stream by a riparian pro- 
prietor to an extent beyond what is incident to a reasonable user thereof, 
necessarily inflicts a sensible damage on every lower riparian proprietor 
along the same stream, in so far at least as such act lessens the fertility 
of his soil and thereby diminishes pro tanto the value of it; but the 
fact that an unreasonable user of the water by a riparian proprietor, e?en 
in the case of a natural stream, if suffered to be enjoyed for a period 
of twenty years without opposition by the adjacent or opposite riparian 
proprietors, would by prescription ripen into a title in favour of the former 
to the use of it, in derogation and possibly in total defeasance of the natural 
rights of the latter, is a sufficient legal foundation *for the maintenance 
of an action for damages, as well as for injunction* to resti-ain such un- 
reasonable user, without proof of any special damage ; though, of cQuree, 
where the water of the stream has not been appropriated to any beneficial 
purpose, e. g., by the erection of a mill &c., it is manifest that nominal 
damages only can be recovered.s An act of appropriation does not ite 

* 5 B. & Ad. 1. * 

8 In Buch cases, the injunction is granted to avoid the inconvenience of repeated i sac- 

CesRive actions. Clowa v. Staffordshire Water Co., L. R. 8 Ch. (126) 143} FenningUyr kup 
Ball Goal Go., 5 Ch. D. 769. 

8 Rochdale Gannl Go. v. King, 2 Sim. N. S. 78; ») L. J. Ch. 675 x^Emhrey v. Oti.. Kl 

(353) 368 J 20 L. J. Ex. 212 ; Northam v. Hurlei/, 1 E. & B. 605 ; Wood v. Witu,i% Kr ^"^ IS 
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a right to sue for the wrongful application of the water of the stream* 
hj another, but simply measures the quantum of damages to which the 
appropriator may be entitled. 

Whether apprehension of possible damage necessary.— But the rule 

just stated must not be understood to imply that every riparian pro- 
prietor on the stream, however remote his riparian estate may lie from 
the spot where the unreasonable user takes place, whether above or 
below it^ is entitled to maintain an action to restrain such user. 
Abstraction or diversion of water, or the interraption or alteration of 
its flow, or the corruption of its quality by onoTiparian proprietor, or 
even by a non-ripariaii proprietor with his license, cannot possibly inflict 
any sensible injury on another riparian proprietor situated, say, twenty 
miles, below the stream, so as to afford him any ground of complaint. 
But though actual perceptible damage may not be, yet reasonable appre- 
hension of possible damage even at a future time, is, according to the 
latest authorities, essential to sustain such an action.^ 

A correct knowledge of the law concerning water flowing over the 
surface in a deflned natural channel requires that we should have some 
acquaintance with the leading principles of the law which relates to (i) 
water flowing over the surface, but not in a defined channel, or to (ii) sub- 
' terranean -water, which either flows in a known and defined stream, or (iii) 
percolates through the strata of the earth without any known and defined 
eoorse. 

A .minute and detailed examination of the various points which 
might ai*ise out of the mutual rights and liabilities of adjoining land- 
owners in connection with such water, is not only attended with extreme 

Ii. J. Ex. 805 ; Sampson -9, Hoddvnott, 1 0. B. N. S. p. 611 ; 26 L. J. C. P. p. 150; Chaaemore 
▼. Richards, 7 H. L. C. 349 ; 29 L. J. Ex. 81 j 5 Jup. N. S. 873^ per Lord Wensleydale ; Harrop 
T. Hirst, L. R. 4 Ex. (43) 45 ; Medway v. Romneyt 9 C. B. N. S. 575 ; Crossley v. Zightoivler L. 
B. 3 Eq. (279) 296 ; L. R. 2 Ch, p. 483 ; Bickett v. Morrisy L. R. 1 H. L. (So. App.), 47, per Lord 
IVestbury ; Stovndon Waterworks Co., v. Wilts ^ Berks Canal Navigation Co., L. R. 7 H. Tj. 
(697) 705 ; L. R. 9 Oh. 451 ; Fermington v. Brinsop Hall Coal CfS , 5 Ch. D. 769 ; Frechette 
▼ La Oompagnie Manufacturi^re de St. Hyacinthe, 9 App. Cas. 170 ; Angell on WatercoarBes, 
(7th ed.) §§427-432, 449; Ram Chand Chuckerbutty v. Nuddiar Chwnd Qhose, 23 Snth. W. 
B. 230 ; Suhratnanij/a Ayyar v. itam Chundra Rau^ I. L. R. 1 Mad. 335 ; Kali Kissen Tagore 
T. Jodoo L<d Mullick, L. R. 6 Ind. App. 190; 5 Gal. L. R. 97. Contra, Shama Chum Chatterjea 
T. Boidya Nath Binerjea, 11 fiath. W. R. 2 ; Amatool Russool y. Jhoomnch Sing, 24 Sath. W. R. 
345; Tonnu Satomi Tevar y. Collector of JIfadura, 5 Mad. H. C. R. 6. 

* Cooper V. Crahtree^ 20 Ch. D. 539^ Kensit v. Great Eastern Railway^ 27 Ch. D. 122 j Orr 
Swing y. Colqithoun, 2 App. Cas. (839) 853-854, per Lord Blackburn. 
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difficulty, but would also take us very much beyond the scope of this 
lecture. 

•Rights and obligations of adjoining landowners with respeet to nr- 
fieice drainage. — I have already said with regard to water passing oyer the 
surface without any defined channel that, the person in whose land such 
water rises, or upon whose land it falls, has, according to Englph kir, 
(followed in this respect by judicial decisions and legislation in India), 
complete dominion over it^ and may dispose of it in any way he chooses, 
even though such water, unless so disposed of by him, might have flowed 
beyond hi^ boundary in a defined natural stream.^ From this principle 
of law, it follows a fortiori that, his dominion over it must be eqnallf 
complete, when it passes beyond his limits over the land of the adjoimag 
neighbour situated below him, as a continuation of the same surface 
drainage and without any^ defined natural channel ; and the owner of 
the lower land has no right to compel his upper neighbour to transmit 
to him the discharge of the surface water. 

It follows further from the same principle that, after such surface 
water has arrived within the limits of the lower proprietor, he has tke 
same free and unfettered control over it as the proprietor of the higher 
land in which such water originated or on , which it fell ; and he ia i^ 
absolutely free from any obligation to transmit surface water to the 
proprietor next below him^ as the person in whose land the water was first 
found was, to send on the water to the adjoining landowner below him- 
self. 

Whether a proprietor of lower land has any right to prevent the flow 
of surface drainage from land higher above.— Now, if the lower proprietor 
has no right to compel the upper proprietor to continue the discharge 
of the surface drainage over his land^ even when ^such discharge is a 
benefit and an advantage to -him, the question arises — Has he a right 
to prevent such surface drainage from flowing on to his land from the 
land of the proprietor above, when it is a nuisance to him ? Has he 
a right to erect a barrier on his land or change the level of his own 
soil, so as to prevent the flow of the water upon his land or set ^' a/A 
upon the land of the adjoining proprietor abov^ him 9 

^ Supra, 295 — 298. The terms in which this doctrine has heefb stated in the Eng)L- iM^ 

wonld BOom to restrict the exercise of this right merely to purposes of agrioaltore and imp 3V» 

ment of land, but the Indian Easements Act (Y of 1S82), s. 7, illos. (^] enacts ther**^ — ' boot 
any snch qnaUfication. * 
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American law. — Upon this point the Courts in America have arrived 
at conclusions which are diametrically opposed to one another. Some 
states have answered the question in the affirmative and some in the 
negative.^ 

Roman law. — The Roman law, however, answered this question in the 
negative. " It should be known " said Ulpian, " that the superior (owner) 
can claim this action (actiQ pluviae arcendae) against the inferior, if he by 
means of any artificial work prevents the water (namely, either rain water 
•or the overflowings of a river) from naturally! flowing down to his land; 
and the inferior owner (can claim the same action) against the superior, 
if he alters the natural flow of the waters 

French law. — ^The law of France adopting this rule of the Roman 
law has laid down that : — 

^^ Inferior lands are subjected, as regards those which lie higher, to 
receive the waters which flow naturally therefrom to which the hand of 
man has not contributed, 

'^ The proprietor of the lower ground cannot raise a bank which shall 
prevent such flowing. 

'^ The superior proprietor of the higher lauds cannot do anything to 
increase the servitude of the lower.*'* 

Snglish law. — In England there does not appear to be any case in 
the books, in which this point has of late years been directly raised and 
discussed, though no doubt, there are dicta of eminent judges to be found 
in some cases, which substantially coincide with the rule of the Oivil law. 
In Scots Mines Co. v. Lead Hills Mines Co.* Lord Campbell is reported to 
have said : — " Without any convention, the occupier of a lower field 
holds it under the servitude of receiving the natural drainage from an 
adjoining field on aliigher level." 

Anglo-Indian law. — But in India, a uniform course of decisions guided 

» AngeU on Wateroouraes, (7tlx ed.) §§ 108a— 108h; Gould on Waters §§ 276-276. 

* Item sciendam est, hano aotionem yel saperiori adversifii infcriorem corapetere, ne 

ftqnam, qaee natora float, opere facto inhibeat per saam agrum decarrere : et inferiori adver- 

iiis 'neriorem^ ne aliter aqnam mittat, qnam flnere natnra solet. Big. xxxix. S. 1. 13, (Ulpian). 

la Btint, per quae, fnndos inferior snperiori servit : lex, natnra loci, consnetndo quae 

pro ^e semper accipitor. (Qotnofred). 

lam pluTiam dicimns, qum de ooelo oadit atqne imbre exoresoit. Dig. xxxix. 3. 1. pr., 
(Ul ). 

Code Civil, § 64fi. ■» 

A L. Tf34. Of. &mith v. Kenrich, 7 C. B. (515) 666 ; 18 L. J. 0. P. 172. 
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apparently by the doctrine of the Civil Liw, has, from an early date, 
established the rale that the proprietor of land on a higher level has a 
natniral right incident to the ownership of such soil, that the surface 
drainage of his land (whether it arises from a spring or from rainfall or 
from flood, the waters from which sonrces have either originated in or 
fallen on or come to such land directly or have passed on to }t from 
other land situated on a still higher leveU) sljall be received by the pro- 
prietor of the land below,* though, no doubt, it has been laid down at 
the same time that this duty on the part of the lower proprietor, or this 
* servitude,' as it is called, which the lower land owes to the adjoining 
higher land, does not extend so far as to compel him to keep his land in a 
marshy state, but that it is fulfilled if he merely provides a passage for 
such water over his land.^ 

The Indian Easements. Act (Y of 1882) S. 7. illus. (i) has adopted 
the rule laid down in the above decisions. 

Extent of the right of the proprietor of higher land to discharfe 

• 

surface drainage. — This right of the proprietor of the upper land does not 
extend to the discharge of surface water from his own land over that of his 
neighbour by collecting it into drains or culverts or artificial channels* 
But it has been held in America that, although the obligation of thq 
lower proprietor to receive surface waters applies only to waters which 
flow naturally without any act of man, it is not to. be understood 
therefore that the upper proprietor is not permitted to do anything on his 
own land; that the law only intends that he should not discharge upon 

^ Hameedoonnissa v. Anund Moyee DaBi, Sath. W. B. (F. B. No.) 25. In this caae, tht 
Galen tta High Coart decided that the proprietor of a lower land obstmcting the flow of sar* 
face drainage from the land of a proprietor above him, is not liable, in the absence of 
proof of snbstantial damage ; it farther held that, if the higher land be in the ocenpation of 
ryots, the landlord is competent to maintain a snit for damages, and that the measore of stich 
damages is the loss of rent which the landlord is likely to snffer from the destraotioB or 
deterioration of the crops cansed by the obstmction of water. Gf . JRam Chandra Janm ▼. 
Jibun Chandra Jana, 1 B. L. S.. (A. C.) 203. 

% Muthoora Mohun Mytee v, Mohendra Nath Tal, Gal. S. D, 1860, pt. 11, 301 ; Havteedv^ 
niasa v. Anund Moyee Dasij Suth. W. B. (P. B. No.) 25 ; Khettur Nath GhosB v. "Proswviio \fm 
Gowalat 7 Suth. W. B. 498} Kopil Fooree v. Manik Sahoo, 20 Snth. W. B. 287 ; Suhrat ifa 
Ayyar ▼ Rama Chandra BaUt 1. L. B. 1 Mad. 335 ; Khoorshed llossein v. Tehnaran Smy, 3a2. 
L. B. 141 ; Imam Ali r. Fores Mundul, I. L. B. 8 Gal. 468 ; 10 Gal. L. B. 896 j Ahdid Hal » r. 
Qonesh Z)u«, I. L. B. 12 Gal. 323. Gf. Rohivhson v. Ayya Krishnama Chariyar^ 7 Mad. H '^ 37. 

S Kopil Fooree v. Manik Sahoo, 20 Suth. W. B. 28^7* 

4 Angell on Wateroonrses (7th ed.) § 271. • 
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the lower land water which would never have fallen there by the disposit 
tion of the places alone* In Kauffman v. Q-riesemer^y Woodward J., after 
having cited some cases, said:— ^^ These cases recognise the prin« 
ciple that the superior owner may improve his lands by throwing in- 
creased waters upon his inferior through the natural and customary 
channels, which is a most important principle in respect not only to 
agricaltaral, but to mining operations also. It is not more agreeable to 
the laws of nature that water should descend, than it is that lands should 
be farmed and mined ; but in many cases they cannot be, if an increased 
yolmne of water may not be discharged through natural channels and 
outlets. The principle, therefore, is to be maintained ; but it should be 
prudently applied." 

Argniment in support of a right to a reasonable user.— In Basset v« 

Salisbury Manufacturing Co.^ it was held that,, if the owners of a dam 
erected in a watercourse, obstruct by means of their dam the natural drain- 
age from the land of another, even when the latter does not happen to be a 
riparian proprietor, and thereby cause actual damage, they become liable 
tqbim therefor, unless such obstruction was caused by them in the reason- 
able use of their own land or privilege. Bartlett, J., very forcibly states 
the argument in support of this doctrine of reasonable user, in the fol- 
bwiug terms :— ^' If A has the absolute and unqualified right to receive 
from and discharge into the adjoining land of B, all the drainage and 
percolation as they naturally flow between that land and his own, this 
is sabstantially a right to the use of B's land, practically depriving 
the latter of all beneficial enjoyment of his property, and in effect 
amounting to an appropriation of it ; and as B and the other neighbouring 
landowners must have similar rights, the improvement or beneficial 
occnpation of land becomes in fact impossible, and property in the soil 
for nearly all useful purposes is annihilated. But we do not think it 
follows from this, as some recent cases have held, that a landowner has 
the full and unlimited ownership, and the absolute and unqualified right 
of control, of all water in and upon his land not gathered into natural 
wat'*'*'*oursts ; for the non-existence of an absolute 'right, does not con- 
clufi . jly disprove the existence of a qualified right," — " As in these cases 
of ' 3 watercourse, so ite the drainage, a man may exercise his own 
rigl on his own land as he pleases, provided he does not interfere with 

. Penn. Sfc. (Amer^) 407, cited in ^jigell on Watoroourses (7fch ed.), 108 o. 
N. H.^Amor.) 669, cited in Angell on Watercourses, §§ 108b, note. 
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Jhe rights of othWs. The righte are correlative, and, from the nec^isaity 
of the case, the right of each is only to a reasonable user or management, 
and whatever exercise of one's right or use of one's privilege, in such case 
is, such a reasonable user or management is not an infringement of the 
rights of others ; but any interference by one landowner with the natural 
drainage, injurious to the land of another, and not reasonable, is unjnsti« 
fiable.*' 

Doctrine of reasonable user not countenanced in England.— Bnt this 

doctrine of reasonable user has not been applied under similar circum- 
stances by the Courts in England. As regards the right of a landowner 
to deal with surface drainage, he appears under the Common law of 
England to be placed under a stricter responsibility than that to which 
he is subject according to the law in America. 

Liability of the proprietor of higher land when the anrfiskce dnia- 
age, in consequence of change of level of that land, canses damage to 
the proprietor below — If a person, by deposit of earth or other material, 
raises the level of his land, and causes the rainfall on its surface to 
descend on the land of his adjoining neighbour (into which, but for 
the alteration in the level, such water would not have passed), and 
thereby occasions substantial damage to him, then according to tbe deci* 
sion of the Court of Appeal in Hwrdman V. North Eastern Railway} 
the person causing damage by such artificial disposition of his land, 
commits a wrong, for which he is liable to an action at the instance 
of the party injured. Cotton, L. J., in delivering the judgment of tbd 
Court distinguished Wilson v. WaddeU^ as applying to damage result- 
ing from surface water in the natural use of land, e. 9., the mining of 
minerals, and said that ^^ if any one by artificial erection on his owa 
land, causes water, even though arising from natural rainfall only, to 
pass into his neighbour's land, and thus substantially to interfere with 
his enjoyment, he will be liable to an action at the suit of him who is so 
injured." 

Bights and obligations of landowners with regard to water rnnsiBg 
in subterranean streams. — The principles of law which govern subtem* 
nean water, when it flows in a known and deeped stream, are pre selj 
the same as those which govern water flowing over the surface f th« 
earth in a visible and defined natural channel. Law creates corr'* tive 

1 8 0. P. D. 168. Cf. Broder y, Saillard, 2 Ch. D. 692. 

« 2 App. Gas 95. ** * - 
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rights and obligations between adjoining landowners with regard to. 
nmniug water as soon as it is gathered into a stream notorious and 
well-defined, whether it passes over the surface, or pursues its cc^urse 
through the bowels, of the earth. ^' In limestone regions/' says Lewis, 
C. J,, in Wheaily v. Baugh^ '* streams of great yolume and power pur- 
sne their subterranean courses for great distances and then emerge from 
their carems, furnishing power for machinery of every description, or 
supplying towns and settlements with water for all the purposes of life. 
To say that these streams might be diverted or obstructed, merely be- 
cause they run through subterranean channels, is to forget the rights 
and duties of man in relation to flowing water. But to entitle a streaifi 
to the consideration of law, it is certainly necessary that it be a water- 
course in the proper sense of the term." "If the channel- or course,'* 
said Pollock, C. B. in Dudden v. Quardiana ofjOlutton TJnion^^ ^'is kaown, 
as in the case of the river Mole,® it cannot be interfered with." 

Didduson v. Orand Junction Oanal Oo— The question whether the 
water of a subterranean stream may be diverted or intercepted by the 
ojmer of the land above, through which it flows, to the prejudice of 
the owner below in whoge land it issues in the form of a spring, or over 
whose land it flows in a distinct channel, directly arose in Dickinson 
an({ another v. Grand Junction Canal Co,^, which, though commented 
upon and disapproved of in subsequent cases, in so far as it undertakes to 
decide concerning water percolating through the earth, remains unshaken 
and has indeed been accepted as sound authority, as regards the law 
enounced therein with respect to water flowing in defined channels under 
the surface. In that case, a mill belonging to the plaintiffs was worked 
by the water of a river, which was supplied by a subterranean stream, 
as well as by watcA* percolating underground through an intervening 
strata of chalk. The defendant, canal company, by digging a well at 
ihe summit level of their canal, and pumping up water from it by means 
of pumps and steam engines, to supply their canal, intercepted both 
species of underground water, which would otherwise have flowed 
and percolated into the river, thereby preventing the plaintiffs from 

* 

* 25 Penn. St. (Amer.) 528,«ited in Angell on Wateroonrses (7th ed.) § 112a. 
« 1 H. A N. 627. 

^ The stream of Ingleborongh affords another instance. Phear on Rights of Water, 38. 
4 7 Bx. 28-2 ; 21 L. J. Ex. 211 ; Wood v. Waud, 3 Ex. 748 ; 18 L. J. Ex. 306 ; per Lord 
Wenaleydale u^ Ghasemoh r. Richtrds, 7 H. L, C. 349 ; 20 L. J. Ex. 81 j 5 Jur. N. S. 73. 

40 
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working their \nill as effectually as they had been done before. The 
Court of Exchequer held that the abstraction of such nnderground 
water by the digging of a well was clearly a diversion for which unj 
action would lie at Common law for the injury done to the plaintiffs.! 
That portion of the judgment which deals with subterranean percolatioD, 
and holds that an interference with it is actionable, must no doubt, since 
the decision of the House of Lords in Chasemore y. Bichards^^ to which I 
shall have occasion presently to call your attention, be taken to have been 
overruled. 

Extent of the rights of landowners with regard to the use of thi| 
water of subterranean streams. — The same reasons, which have led to th( 
assimilation of the law of subterranean streams to the law respectiD{ 
superficial watercourses, also require that the same rule of * reasonable! 
user' which applies between riparian owners in the latter case, shonld 
determine the extent to which each landowner, through whose land sacb'* 
subterranean stream passes, is entitled to participate in its water. 

Right and obligations of landowners with regard to subterraneai ^ 
percolations. — On the other hand, subterranean waters not flowing in J^ , 
defined stream but merely oozing, filtrating and percolating through the 
pores and interstices of the earth, are governed by entirely different legal 
principles. The existence, origin, movement, and course of such waters, ' 
are so secret, changeable and uncertain, that it is extremely difficnlt, if \ 
not impossible, to construct in respect of them any definite system of legal 
rights and liabilities. It is as difficult to measure the precise orbit of the 
right of each landowner with respect to such percolations, as it is to ascer- 
tain the fact, or the extent of, its violation in each individual case. Moi^ 
over, even if the difficulty of defining the mutual rights and liabilities of 
landowners with respect to such waters, were surmouirtable,the recognition 
of them would materially interfere with drainage and agriculture, mining 
and building, and various other works of utility. These and other eonsidera* 
tions of a like nature have induced Courts of Justice to place subterranean 
percolations, for legvA purposes, in the same category as the metalUc 
oxides of which the earth is composed, and thus to apply to them tL tm« 
principle which gives to the owner of the soil ajl that lies beneath i„ inr- 
face, whether it is solid rock or porous groun* or venous earth, or >art 
soil, part water : Cujus est solum ejus est usque ad coelum et ad ii-^ ». 

> 7 H. L. C. 849 ; 29 L. J. Ex. 81 ; 5 Jur. N. S. g73. Cf . Netv River Co, v. /oh t EL 

& El. 4i36 i 29 L. J. M. C. 93 j 6 Jur. N. S. 374, per Croraptou, J., • 
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Aoton V» BlundeU. — In Acton V. BlundeUy^ the plaintifiP's mill wa» 
worked by water raised from a well excavated by him on his land within 
twenty years before the action. At a distance of half a mile from. this 
well, the defendant sunk a deep pit in his own land for mining purposes 
and kept it dry by pumping in the usual way. The consequence of this 
was, that underground water was intercepted and prevented from per- 
colatiog into the plaintiff'; well ; and in addition to this, water which 
bad already percolated into the well was abstracted or withdrawn from it. 

• 

The Court of Exchequer Chamber held that, the loss which the plaintiff had 
loffered was damnum absqae injuria, and that he had no cause of action. 
The judgment of the Court was delivered by Chief Justice Tindal, and it 
is so instructive that I shall read portions of it to you. 

"In the case,'* said his Lordship, "of a well sunk by a proprietor 
in his own land, the water which feeds it from a neighbouring soil does 
not flow openly in the sight of a neighbouring proprietor, but through 
the hidden veins of the earth beneath its surface ; no man can teH what 
changes these underground sources have undergone in the progress of 
t^ne; it may well be that it is only yesterday's date that they first took 
the course and direction which enabled them to supply the well ; again, no 
proprietor knows what portion of water is taken from beneath his own 
soil; how much he gives originally, or how much he transmits only; or 
how much he receives ; on the contrary, until the well is sunk, and the 
water collected by draining into it, there cannot properly be said with 
reference to the well, to be any flow of water at all." — " If the man who 
sinks the well in his ovm land can acquire by that act an absolute 
and indefeasible right to the water that collects in it, he has the power 
of preventing his neighbour from making any use of the spring in his 
o?m soil which shall interfere with the enjoyment of the well. He has 
the power still further of debarring the owner of the land in which the 
spring is first found, or through which it is transmitted, from draining 
his land for the proper cultivation of the soil." — ** The advantage on one 
side, and the detriment to the other, may bear no proportion. The 
well may be sunk to supply a cottage, or a drinking-place for cattle, 

i 12 H. A W. 324 ; 13 L. J. Sk. 289. This oase has been approved of in several oases : see 

Chasemon v. Richards, 7 H. L. 0. 849 ; 29 Xi. J. Bz. 81 ; 5 Jnr. N. S. 878 ; New River Co. v. 

Johnson, 2 El. ft El. (486) 444 ; Humphries v. Broffden, 12 Q. B. 758 ; Smith y. Kenrich, 7 C. B. 

540 fieg, ▼. Metropolitan. Board of WyrJtSy 8 B. <fe S. (710J 727; Ballacorltish Silver Lead ^ 

Go\ -» VininojOo. v. Harrison, L. R. 5 P. 0. 49. 
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jvliilst the owner of the adjoining land may be prevented from winniDg 
metals and minerals of inestimable value. And^ lastly,- there is no limit 
of space within which the claim of right to an underground spring can 
be confined." 

The above case decided, that a landowner by sinking a shaft in bis 
own land may lawfully (i) intercept subterranean water and prevent it 
from percolating into the well of another ^ndowner, or (ii) abstract 
or withdraw water which had already percolated in his well. 

Ohasemore v. Richards- — The first proposition was subsequently re- 
enunciated in the leading case of Cliasemore v. Richards,^ in which tke 
judgment of Tindal, C. J., in Acton v. Blundell,^ was fully approved hj 
the Bouse of* Lords. In this case, the defendants sunk a deep well in 
their land, and pumped up large quantities of water from it for the 
supply of a town, many of its inhabitants having no title as landowners. 
In consequence of this operation, underground water was intercepted and 
prevented from percolating through the strata and feeding a river, the 
water of which had for more than sixty years turned plaintiff's mill. It 
was contended on behalf of the plaintiff that, even granting that 
the.defendant had a right to dig a well and appropriate the water for the 
use of his own property, yet his right did not extend to such an on; 
reasonable user of it, as would justify his abstraction of water for 
the use of persons unconnected with his estates. This argument found 
favour with Lord Wensleydale, but the other noble and learned Lords, 
Lords Chelmsford, Cranworth, Kingsdown and Srougham, held that the 
plaintiff had no right of action. Lord Chelmsford said : — ** But the 
right to percolating underground water is necessarily of a very uncer- 
tain description. When does this right commence P Before or after the 
rain has found its way to the ground P If the owner of land, throngk 
which the water filters, cannot intercept it in its progress, can he prevent 
its descending to the earth at all, by catching it in tanks or cisterns! 
And how far will the right to this water supply extend P In this case the 
water, which ultimately finds its way to the river Wandle, is strained 
through the soil of several thousand acres — Are the most distan^ 'md- 
owners, as well as the adjacent ones, to be bound at their peril to ta. caro 
to use their lands so as not to interrupt the ooSing of the water ^' og^ 



' 7 H L. C. 349 ; 29 L. J. Ex. 81 ; 5 Jar. N. S. 873. 
* 12 M. 4 W. 324 ; 18 L. J. Ex. 289. 
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the soil, to a greater extent than shall be necessary for Iheir own actual 

wants ? '' 

You will have observed that this case went a step further than 4<^ion 
V. BlundeU\ had done in this direction. The fact that the plaintiff's well 
had been worked for more than siity years, and that the defendants ab- 
stracted water for purposes wholly unconnected with the use of their 
land waS treated in this case as altogether immaterial. 

New River Oo. v. Johnson. — The second proposition was re-affirmed 
in ISew River Co. v. JohnaonJ^ where the waters which had already per- 
colated into the well of the respondent, was drained by a sewer con- 
Btnicted by the appellants under statutory powers. The Court of Queen's 
Bench held that, as the damage was not actionable, respondent had 
no right to compensation. 

Ballacorkish Silver Lead and Copper UiQing Oo. v. Harrison.— The 
role of law regarding subterranean percolations laid down in the above 
cases, as between owners of properties adjoining one another longitu- 
dinally on the earth's surface, was, in the case of Ballacorkish Silver Lead 
i^^Copper Mining Co. y^ Harrison,^ applied by the Privy Council as between 
owners of properties contiguous to one another vertically. Their Lord- 
ships, having arrived at the conclusion that the two cases were substanti- 
allj identical, and that the'same law must govern both, held that a land- 
' owner who had granted the surface to another retaining the mines under- 
neath, was, in the absence of an express agreement, not responsible to the 
grantee, if in working the mines he drained the water from the surface 
springs. 

" To hold otherwise " said Lord Penzance, delivering the judgment 
of the Board, ^* might not improbably result in rendering the reservation 
of mines wholly ust^less. Percolation of water into mines to some ex- 
tent is an almost necessary incident of mining. And if the grant of the 
surface carries with it a right to be protected from any loss of surface 
water by this percolation, the owner of the surface would hold the owner 
of the mines at his mercy, for he would be entitled* by injunction to in- 
hiH^ the working of the mines at all." 

'rand Junction O^nal Co. v. Shugar.— But in Ghrand Junction 

; M. A W. 324 : 13 L. J. Ez. 289. 
I El. & El. 486. Of. Beg, y. Metropolitan Board of WorU^ 3 B. & S. 710 j 9 Jnr. N. S. 
lOC 32 L. J. Q. B. 106. 



R. 6 P. C. 49. 



\ 



318 niPARTAN RIGHTS. 

Canal Co. y. ShugaVy^ the above rule was held not applicable, where the 
proximate result of the abstraction of subterranean percolations was to 
sensibly diminish the supply of water in a natural watercourse, flowing 
over ^he surface of the adjoining land in a clear and defined channel 
"You are not," said Lord Hatherley, L. C, " by your operations, or by 
any act of yours, to diminish the water which runs in this defined 
channel ; because that is not only for yourself, but for your nefghbouis 
also, who have a clear right to use it, and have it come to them un- 
impaired in quality and undiminished in quantity." 

Roman and Scottish law. — ^The rule of English law with regaid 
to subterranean percolations is in accordance with the doctrine of th« 
Civil Law which laid down that if a man dug a well in his own field, 
and thereby drained his neighbour's, he was not responsible to him ; but 
then this rule was subject to the important qualification, namely, si 
non animo vicino nocendi sed suum agrum meliorem faciendi id fedi,* 
that is, if he did so with the object of improving his own field and not 
injuring his neighbour's. 

And this view is followed by recognised authorities in the law pf 
Scotland, who say that an owner using his own land must act ' not in 
mere spite or malice, in semulationem vicini. "* 

Whether, according to English law» presence of malice 
creates any responsibility in the person intercepting sabte^ 

ranean percolation. — How far the presence of unmixed malice, which, 
it must be admitted, is always extremely difficult, if not impossible to 
prove, would affect the application of the rule, has not been direetlj 
discussed, far less authoritatively decided, in any case in England. In 
Bawstron v. Taylovy^ which declared the unqualified right of a pereon 
to drain the surface water found on his land, eve& to the prejudice of \ 
his neighbour. Baron Martin was of opinion that the existence of malics : 
was wholly immaterial. " The proprietor of the soil," said his Lordship, 
<* has, prim di facie, the right to drain his land; and, unless there is j 
some express authority to show that his motive^ in so doing affects ike 
question, in my opinion the motive is altogether immaterial." 

American view. — The point, however, has been discussed in « jrtl 
cases by the Courts in America ; but, as mighl* have been expecte em 
the nature of the difficulties attending the solution of the quest?'' not 

1 L. B. 6 Ch. 488. 8 Bell's Principles of the T«w of Scotlana, ^) 

» Dig. xxxix. 3. 1. 12. * 11 Ex. 369 ; 26 L. J. Ex. 38.* • ' 
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with any very satisfactory result. It is not easy to fix witVi precise cer-« 
tainty the direction in which the balance of judicial opinion in that 
country lies, but the assertion may be hazarded that there is a gBOW- 
ing tendency to treat the presence of malicious motives as devoid of any 
real significance. 

Discussion of the point- — The motives which impel a man to do 
a particular act may be in^nite. Where the desire to cause mischief to 
the property of a neighbour by the interception or abstraction of per- 
colating water, combines with a desire to effect improvements on one's 
own property, however reprehensible such a desire may be as a matter 
of conscience, in law, it ought to be a matter of absolute indifference. The 
legitimate portion of the desires, which in this particular instance are 
present in his mind, may be quite adequate to produce the contemplated 
result, which in itself is lawful. To say that «ven in such a case his con- 
duct begets a legal responsibility is to confound the respective provinces of 
jurisprudence and morality. But where such act is the immediate out- 
come of utter malevolence, as for instance, when a person digs a well and 
o(tfitinaally pumps up percolating water through it, and disposes of it in 
such a way as unmistakeably to show that he is doing it not for any 
benefit to himself, but simply to deprive his neighbour of the use of the 
water of a spring fed by such underground percolations, the question 
assumes a rather difficult aspect. It is easy to prophesy that the recogni- 
tion of a legal responsibility in such a case will tend to promote vexa- 
tious litigation, an evil which on the whole is scarcely less serious than 
that of allowing losses arising from such unneighbourly conduct (by no 
means frequent), to go without reparation. 

Pollution of surface drainage and subterranean percola- 
tion. — Although a Ikndowner has an unqualified right to dispose of in 
any way he chooses, surface water found on his land, or subterranean per- 
colations passing through it, yet if he corrupts or pollutes such water to 
the injury of his neighbour, he commits a wrong which may be vindica- 
ted in damages and may also be restrained by an injunction. 

This is laid down by Act V of 1882, and is also the law in England 
and America. • 

' Hodgkinson v. Enlior.— In the case of Hodgkinson v. Ennory^ it 
was urged that the principle of law relating to diversion or obstruction of 
Underground water flowing iu unknown and undefined streams, established 

' 4B. &S.<29; 32 L.J. Q. B. 31 . 



820 ttlPAKIAN EIQUTS. 

in the case of Chasemore v. Rlcliards^j applied equally to pollution of such 
water, and that therefore no action would lie for injury to a landowner 
by the pollution of percolatitig water, as by washing of lead on bis land 
in the ordinary way. But the Court held that, though the person 
polluting the water might have a right to use it by washing lead, yet he 
could not so use it as to cause an injury and a nuisance to his oeighboor. 

Ballard V- Tomlinson. — lu Ballard v. J^omlinsojiy* the plaintiff and 
the defendant, who were adjoining landowners, had each a deep weU on 
his own land, the plaintiff's land being at a lower level than that of the 
defendant's. The defendant turned sewage from his house into his well, 
and thus polluted the water that percolated underground from tlie 
defendant's to the plaintiff's land, and through it into his welL The 
plaintiff drew water from his well by means of a pump, and the water 
was found adulterated witb sewage. It was argued that but for pump- 
ing, the polluted water in the defendant's well would not have percolated 
at all into the plaintiff's ; but the Court of Appeal held that that made j 
no difference in the liability. 

The reason why the interception or diversion of water not runningin 
a defined stream, whether above or below the surface, is not an injury to | 
those persons over or through whose land such water, unless intercepted ! 
or diverted, would have passed by gi-avitation, and the reason why the j 
pollution of such water is an injury to those persons over or through j 
whose land such polluted water passes, has been said to be that in the : 
former case the interception or diversion, when done in a reasonable 
manner, being an act done within the limits of the land of the persoa 
who does it, is perfectly legal, even though it has the effect of depriving 
the adjacent owner of the water which would otherwise have parsed 
to him, but to which until it had so passed he had no right, by reason 
of the water not running in a defined channel ; whilst in the latter ca^t 
the polluted water gets on to the land of the adjacent owner and a 
nuisance is committed there, precisely in the same way as if a basket 
of rubbish had been taken and emptied on his land. 

1 7 H. L. C. 849 ; 29 L. J. Ex. 81 ; 5 Jur. N. S. 873. * 29 Ch. D. 115. 
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lenU in nataral streams — ^Acquisition of snoh easements hy grant — How easements for 
aJimited period or on condition may be acquired — Acquisition of easements bj prescrip- 
tion — Extent of easements acquired by prescription — Acquisition of a prescriptive right 
to pollute the water of a nataral stream — Bight to obstrnct the water of a public navi* 
gable stream— Whether a right to have water diverted by another may be acquired by 
prescription — ^Easement in respect of surface drainage--*Easement in respect of subter- 
ranean percolation — Artificial streams — Ownership of artificial streams — Acquisition of 
right in artificial streams by grant — By prescription — Acquisition of such right as against 
the originator of the stream — ^Temporary artificial streams — Arhwright v. Qell-^Wood v. 
Waud — Qreatre* v. Hayvoard — Permanent a^ificial streams — Holher v. Forritt^^Roherta v. 
Bicharda — Rameshur Psrahad Narain 8ing v. Kooi^ Behaty Pattuh — Rayappan v. Virabhadra 
— Bight in artificial streams on severance of estates — The Indian Easements Aot, s. 13.-— 
Discussion of authorities — Bight to scour or repair the channel of an artificial stream- 
Extinction of easements — By unity of absolute ownership — By alterations in the dominant 
tenement — By effiux of time or fulfilment of condition — By express release — By abandon- 
* ment. 
T. Bight to erect defences against the encroachment or the flood of the river — Extent 

of the right in case of ordinary floods — Extont of the right in case of extraordi- 
* • 

naiy floods — Alteration of the natural condition of frontage by riparian or littoral owners 

— How an obligation to maintain and repair an embankment may be imposed on a fron- 
tager — Hvidaon v. Tabor — Niiffer Chunder Bhutto v. • Jotendro Mohun Tagore — Extent of 
sach obligation in case of ordinary and extraordinary floods respectively. 

In this lecture I propose in the first place briefly to touch upon a 
few topics relating to easements in natural streams, then to consider 
the principles which govern the rights and duties of landowners with 
reapect to artificial streams, and finally to deal with the last head of 
riparian rights, namely, the right of riparian proprietors to erect de- 
fences against the encroachment or the flood of the river. 

Easements in nataral streams— The natural rights of a riparian 
proprietor to the use, purity and flow of water in a well-defined natural 
8tre<*^> whether superficial or subterranean, which we have discussed at 
len in the two preceding lectures, are liable to be enlarged, modified 
ior idged by grant/ CQvenant (express or implied), prescription* or 

impson V. Eoddinotty 1 0. B. N. 8. 690 ; 26 L. J. 0. P. 148 ; Smbrey v. Oic^n, 6 Ex. 368 ; 
80 1 . £x. 212 ; H(noard v. Wright, 1 Sim. & St. 190; BecUy v. Shaw, 6 East, 209 ; BtUston v. 
Ben ' 1 Camp. 463 ; Goyr Sahoy Sing r.Sheo Sahoy Sing, 15 Suth. W. R. 94. 

'^'2; Hei^anund Sihoo v. Kliubeerunnissa, 15 Suth. W. R. 516; Ohumroo Singr, AfuUick 
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•statute.^ An enlargement or modification of tbese natural rights in one 
or more of the riparian proprietors on any natural stream, generally, if 
not .always, synchronizes with an abridgment or modificatioa of such 
natural rights in one or more of the other riparian proprietors on the 
same stream ; and when an enlarged or modified right to the use, purity ^ 
and flow of any stream is acquired by any riparian proprietor ^^a any ol 
these modes, abridging or modifyng the natural rights of one or more of 
the other riparian proprietors on the same stream^ it is called an ease* 
ment** 

Acquisition of such easements by grant.— In England, a right to an 
easement can be created only by a deed.^ In this country, there is 
indeed no positive enactment forbidding the creation of an easement by * 
parol,* but the use of the expression ^ intangible thing,' in the second 
paragraph of section 64 of the Transfer of Property Act (IV of 1882), 
renders it probable that since that Act has come into force, an easement 
cannot be transferred, and presumably therefore cannot be created, with- 
out a registered instrument. 

When these water-rights are acquired under a grant or corenant, 
their extent must be determined by the terms of the instrument by 
which they are created, considered by the Ught of the surrounding cir- 
cumstances with reference to which they had been used..* 

How easements for a limited period or on oondition may be acquired 

—Under a grant (or covenant) an easement may be acquired either 
permanently or for a limited period, or until the happening of a certain 
specified event ; for instance, a right to divert water from a stream to a 
mill for ninety-nine years,* either during the whole day or between osr- 
tain hours,^ may be acquired under a grant. But no such limited right 
can- be acquired by prescription.^ Acquisition of an easement for t 

Khyrut Ahmed, 18 Suth. W. B. 525 ; Sayappan y. VWabhadrOj I. L. R. 7 Mad. 680; Fmrw^l ▼. 
Bammaamif I. L. B. 11 Mad. 16. 

1 Mason y. Qhreiosbury Railway Co., L. R. 6 Q. B. 637. 

> Angell on WaterddnrseB (7th ed.), §§ 21da— 219o. 

8 Goddard on Easements (3rd ed.), 116. 

4 Krishna y. Rayappa, 4t Mad. H. C. 98. 

« 

8 Lord y. Commissioners of Sydney, 12 Moo. P. C C. 496 ; Taylor y. St, HeUm Ih. 0» 

2d4i ] Wood y. Sawnders, 41 L. J. Ch. 614 ; Angell on Waterconnes (7Ui ed.)» § lAi. 

Davis y. Morgan, 4 B. A G. 8 | Goddard on Easements (Srd ed.), 126 ; i^mtM fon v« 
Vmcata Chella Mudali, 7 Mad. H. 0., (60) 64. 

1 The Indian Easements Act (V of 1882), s. 6. « • 

• Ibid., 8. 16, expl. 1. * 
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limited period is, in fact, inconsistent with the essential nature of pre-« 
Bcription^ wliether statutory or otbervrise, whichy after enjoyment for a 
period, more or less definite, and subject to certain conditions recognised 
by.the law, creates an absolute right to such easement, founded, in truth, 
upon a presumption of its antecedent immemorial existence which, unless 
abandoned or other v^ise extinguished, must, upon general principles of the 
law, endure for ever. , 

Acquiaition of easements by prescription.— Easements in water may 
also, as I have said, be acquired by prescription ; and this again is of 
two kinds r (a) prescription at Common law, an(| {h) prescription under 
the statute. There can, of course, be no such thing as prescription at 
Common law in this country, regard being had to the peculiar significa* 
tion which attaches to that expression in English law. But we have in- 
stead the presumption of a grant or of some other legal origin from long 
continued and peaceable enjoyment of an easement as of right. ^ 

As regards prescription under the statute, the 2nd section of the 
English Prescription Act (2 & 3 Will. IV. c. 71), and the 26th Section 
of* the Indian Limitation Act (XY of 1877), which corresponds to section 
37, Act IK of 1871, expressly provide that easements may be acquired 
ID respect of * any watercourse or the use of any water,' if the conditions 
mentioned in those sections are fulfilled. Section 15 of the Indian Ease- 
stents Act (Y of 1882) does not mention these easements specifieally, 
bat includes them under the generic term ^easement/ It has been 
Wd upon the English Prescription Act,* as well as upon the 27th 
section of Act IX of 1871,^ v^hich has since been superseded by, though 
labstantially reproduced in its original form in, the 26th section of the 
Indian Limitation Act, XY of 1877, that provisions contained in them 
are merely remedial and have been enacted for the purpose of facilitating 
the establishment of rights of easements ; that they are not exhaustive, and 
do not preclude the acquisition of easements by prescription at Common 
law, in England, — and by the presumption of an antecedent grant or ar« 
rangement or some other legal origin based on long-continued and adverse 
enjoyment of the right, in this country. 

s 

1 Bajrup Koer v. Abul Hosaein, L. R. 7Ind. App. 240; I. L. R. 6 Cal. 894; 7 Cal. L. B. 
€29 ; Fonnutavfmi Tevar v. Collector of Madnirtf 5 Mad. H. C. 6. 

> Holford y. Bankinaon, 6 Q. B. 684 ; 13 L. J. Q. B. 115. Gf . Holliru r. Vemey, 11 Q. B. D. 
715, per Lord Col«ridg8, C; S. ; Affnesley v^Olover, L. B. 10 Ch. 288. 

 Rojrup £o€r y. AhtU Hossein, sapra. 
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• A consideration of the nature of the conditions which must be satis- 
fied, before an easement may be acquired by prescription either at Com- 
mon, law or under the statute, and a discussion of the several points 
which have arisen with regard to them, would take us very much beyond 
the limits which I have assigned to this lecture. For information upon 
these matters I can only refer you to such treatises as deal exclusively 
with the subject of easements. • 

Extent of easements acquired by prescription.— Where these water- 
rights are acquired by prescription, their extent must be determined by 
the accustomed user^ thaj; is to say, the user upon which such right is 
grounded. But this must not be understood to imply that the riparian 
owner who has acquired the right, is bound to use the water in the sam^e i 
precise manner, and to the same precise extent, or apply it to the same 
mill ; that he must not enlarge the area under cultivation, or change the i 
mode of it, or enlarge the dimensions of the wheels or the horse-power of 
his machinery, or change the site of his mill. For that would reallj 
prevent the growth of agriculture and stop all improvements in machinery. 
The true rule is, that he may change the mode, the object, and even the 
place of using the water, provided the variation thereby effected is not 
so material, as to sensibly prejudice the rights of other riparian proprie-; 

tors.i 

A difficulty may, however, arise, if the user has been varying in 
extent. It has been held that in such cases the Court is not bound to 
foijnd its judgment solely upon the actual user proved, but may also i 
take into consideration the surrounding circumstances.^ 

Acquisition of a prescriptive right to pollute the water of a natural 
stream. — A right to pollute the water of a natural stream may be ac- 
quired by prescription j* and where the pollution has been gradualij 
increasing from time to time, in consequence of the discharge of addi* 

* LuttreVs Case^ 4 Bep. SS; Bealy y. Shaio, 6 Easfc, 209 ; Alder v. SavUl, STa,nnt. ^i; 
Brawn v. Beaty 1 Wils. 174 ; ^Saur^ders ▼. Newmany 1 B. & Aid. 258 ; Baxendale y. HcMurr^f, 
L. B. 2 Gh. 790 ; Ferumal y. Bamaaamif I. L. R. 11 Mad. (16) 19. AngoU on Wateraoaran 
(7th ed.), §§ 225.230 ; Goddard on Easements, (8rd ed.)> 492-493. 

• Cowling y. Higginson, 4 M. & W. 246} Bealy y. Siiaw, 6 Bast, 209 j Ballara '>»«, 
1 Taunt. 279 j Williams v. James, L. B. 2 0. P. 677. ' 

 Wright y, Williams, 1 M. & W. 77 ; Wood v. Wavd, 3 Ex. 748 ; 18 L. J. Ex. 805 . W^ai 
V. Lovering^ 1 H. & N. 784; Moore v. Wehh, 1 0. B. N. S. 673 j Attomey-Oenvral y. He s, » 
L. J Ch. 129; Wood V. SwtcUffe, 2 Sim. N. 8. 163 j 21^ L. J. Oh. ^53 ;. Jfttrya^roid v "-^ mm, 
7 E. & B. 391 ; 26 L. J. Q. B. 233. • 
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iional quantity of sewage or other noxious material into the stream, th« 
extent of the right acquired is determined by the extent of the pollution 
at the commencement of the prescriptive period,^ and such period begins 
to ran when the pollution first perceptibly prejudices the servient estate. 

Right to obstruct the water of a public navigable stream. — It 
follows from the essential nature of prescription, namely, that it pre- 
sapposes an antecedent gr^nt, that no right to obstruct the water of a 
public navigable stream can be acquired by prescription, because the public 
is incapable of making a grant ;* but it is questionable, whether under 
the Indian Easements Act (V of 18S2) such a right may not be acquired 
by the continuance of the obstruction for a period of sixty years.* 

Whether a right to have water diverted by another may be acquired 

by prescription. — In treating of the mode of acquisition of easements in 

the water of natural streams, I had confined myself exclusively to those 

cases where the easement subjects the servient owner to disadvantage, 

by taking from him the use of the water, for the watering of his cattle, 

the irrigation of his land, or the turning of his mill; but there may 

ijideed be cases in which such easement may be attended incidentally 

with equal or greater advantage to him, such as, for instance, by rendering. 

hiin safe from the danger of inundation, to which the cessation of the 
• • • 

diversion of ^ater in the accustomed mode by the dominant owner might 
expose him. In such cases,^the servient owner, it has been held, has 
no right to compel the continuance of the diversion by the dominant 
owner, because it is a fundamental maxim of law, that the servient owner 
cannot by his submission to the enjoyment of the right by the dominant 
owner for a period of twenty years, acquire in his own favour a correla- 
tive right to insist upon the continuance of the exercise of the easement 
by the dominant dWner even when he finds it expedient to abandon it. 
The Indian Easements Act, s. 60, however, provides that in such a case 
the servient owner is entitled to have from the dominant owner such 

* Qoldsmid v. The Tanhridge Wells Improvement Gommissione^i L. R. 1 Eq. 161 j on appeal, 
L. B. I Ch. 349 ; Metropolitan Board of Works r. The London ^ North Western Railway Co., 
17 D. 21^; Grosaley v. Lightawler L. R. 2 Ch. 478. 

Qoldsmid v. The Tunbrid§e Welle Improi em^nt Commissioners , Bupra ; Act V of 1832 
a. : expl. 4. * 

Vooght T. Winch, 2 B. & Aid. 662; Angell on Waterooursea (7th ed.), § 254. 

Section 15, laat para. 

Mason v. Shrewsbury Railway 0^., L. B. 6 Q. B. 578; Oavedv, Martyn, 19 0. B. N. S. 
73 Sf4 L. J. g, P. (853) 363. Of. Wilson v. Waddell, 2 App. Oaa* 95. 
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pi*eyioiis notice of an intention on his part to abandon the easement, us 
will enable the former without unreasonable expense on his part to proted 
the servient estate from damage ; in def aalt of which, he is declared 
entitled to compensation. 

Baaemtnt in respect of surfikse drainage. — ^The proprietor of lower 

land cannot by prescription acquire a right to the uninterrupted flow of 
mere surface water or surface drainage upon his land from or across the 
land of his upper neighbour, however long may have been the period 
during which he has received the discharge and enjoyed the water.^ Tiiif 
is apparently founded upon the reason that the mere enjoynient of sarfaiee 
water by the proprietor of the lower land can afiEord no cause of actios 
whatever to the proprietor of the higher land, such water being treat- 
ed in law as part of the moisture of the soil, and at the absolute 
disposal of him over whosa soil it passes. Nor indeed can the upper 
proprietor prevent his lower neighbour from enjoying such water, except 
by continually draining away the water that passes over his land, — a course 
so expensive and inconvenient, that it would be manifestly unreasonable 
to insist that he should do so, at the risk of being supposed from his 
abstinence, to intend to grant to his neighbour the use of the water in 
perpetuity, as a matter of right. But there can be no doubt, hovrever,^ 
that the lower proprietor may acquire such a right by grani^ or covenant^ 
from or with the proprietor of the upper land.> 

Easement in respect of subterranean percolations. — No right can 
be acquired by prescription in subterranean percolations, because, in 
addition to the reasons I have just stated, there exists in respect of them 
the further reason that, the person upon whom the corresponding liabilitf 
is sought to be imposed, cannot reasonably be required to enter his protest 
against the appropriation of a thing so hidden and oUscure as water pa*- 
colating underground.* As in the case of surface drainage, a right to 
subterranean percolations may doubtless be acquired by grant.* 

I Rawstron v. Taylor, 11 Sx. 369 ; 26 L. J. Ex. 88 ; Broadbent y RatMhotham, 11 Ex- S02 ; 
25 L. J. Ex. 115; Oreatrex v. Hayward, 8 Ex. 291; 22 L. J. Ex. 137; (Cf. Ghtuemor* r. 
Richards, 1 H. L. C. 849; 29 L. J. Ex. 81 ; 6 Jur. N. S. 873) ; Terumal v. Ramaeati^i *. ^.B. 
11 Mad. 16; Khoorshed Hossein ▼. Tehnarain Sing, 2 Cal. L. R« 141 : K^na MaJiomsd v. *''* o£m 
Sircar, Marsh, 606 ; Robinson Ayya Krishnama, 7 Mad. H. C (,^7), 46 et seq. 

» Ibid, 

8 Chasemore v. Richards, 7 H. L. C. 349 ; 29 L. J. Ex. 81 ; 6 Jur. N. S., 87S ; Dic^ m r. 
Grand Junction Canal Co,, 7 Ex. 282 ; 21 L. J. Ex. 241 ; Wood v. Waud, 3 Ex. 748; 1 . J. 
Ex. 305. ^ ' 

 frhitehead v. Farka, 2 H. «k N. 870 ; 2^\. J. Ex. 169. 
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Artificial rtreamB.— An artificial stream is a stream which flows at 
its source by the operation of man, or, if it flows at its source by the 
operation of nature, flows in a channel made by man.^ Thus, whettier a 
stream issues from the working of a mine, or from an artiflc?ial reservoir, 
or whether it is made to flow in . an artificial channel from a natural 
springy a natural stream, a lake, or any other natural reservoir, it is in 
each case an artificial stream. But the mutual rights and obligations of 
the originator of such a stream and its subsequent appropriators are not 
necessarily the same in all these ca^es. 

Ownership of artificial streams— The water in an artificial stream 
flowing in the land of the person by whom it was caused to fiow, is 
undoubtedly the property of that person, and is not subject to any rights 
or liabilities in respect of others.* If the water of such a stream is made 
to flow upon the land of a neighbour, withoulf his consent, it is a trespass, 
a wrong, for which the person causing it to flow may be held liable.* 

Acquisition of right in artificial streams by grant.— The originator 
of an artificial stream may by grant or covenant from or with his neigh- 
V>ur acquire a right to fiow the water of that stream upon his land ; and 
he may also by similar means subject himself to the reciprocal obligation 
pi sending the water of that stream upon that land.* Where these rights 
and liabilities are conferred or imposed by grant or covenant, their 
nature and extent must be determined by the terms of the instrument 

creating them. 

By Prescription.— Acquisition of such right as against the originator 
of Vix% stream. — Temporary artificial streams. — The originator of an artifi- 
cial stream may also acquire such a right by prescription / but the conti« 

* Cf. Oaved ▼. Martyn, 19 C. B. N. S. 782 j 84 L. J. 0. P. 853. A natural stream has 
been defined in the Indian Easements Act, V of 1882, as a stream, whetlier permanent or 
intermittent, tidal or tideless, on the surface of land or underground, whioh flows by the 
operation of nature only and in a natural and known course. See s. 7, expl. 

« Qaved v. MaHyn, 19 0. B. N. S. 732; 3i L. J. C. P. 353 j Mohasof/ Dwarka Nath GhoM 
T. MtLsgt. Doorffamoneey Oal. 8. D. 1856, p. 218 j Run Bahadoorv. Poodhee B&y, Suth. W. R. 186^ 
p ""ft ; Maharanee Indwrjeet Koer r. LuUhmee Koer, 14 Suth. W. B. 849. 

"Wd. 

3f. Gaved v. Jfartyn, 19 ft. B. N. S. 782 j 34 L. J. 0. P. 868 5 Rameahur Vershad Narain 
iG .. Koonj Behary P««ulk, L. R. 6 Ind. App. 38 j 4 App. Cas. 121 j I. L. R. 4 Cal. 683 ; Gour 
fi y Bing v, Sheo Sahoy Sing, 16 Suth. W. R. 94 j Maharunee Indwyeet Koer v. Zutehee 
1 . 14 Suth. W. R. 349 j Krishna v. Bayappa, 4 Mad. H. 0. 98 ; Tonnusawmi Tevar v. The 
C '"tor of MadwOf 5 Mad. H. C. 6, * 
'id. * 
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iroed submission by the person receiving the flow of such a stream (or 
twenty years or upwards to the exercise of that right by the originator of 
the sk^eam, does not necessarily establish in his own favour a correlative 
right to the* continuance of the flow by the originator of the stream, 
even though it may be attended with incidental advantages to himself.^ 
Whether the person receiving and appropriating water flowing^ in an 
artificial stream can by prescription acquire ^uch a right against the 
originator of the stream, in any particular case, depends upon the charac- 
ter of the stream, and the circumstances under which it was created. If 
the stream is of a temporary nature only, such as, for instance, where it ia 
brought to the surface in consequence of mining operations, and depends 
for its existence upon the continuance of those operations, no such right 
ean be acquired, because the character of the stream in that a case, how- 
ever long may have been the period during which it has been caused to 
flow, precludes the inference of a grant of the right in perpetuity, which, 
in truth, is of the essence of a right acquired by prescription.* 

Arkwright v. Gell. — This is exemplified in the case of Arhorighi v. 
Oell,^ which is a leading authority upon this matter. • 

The plaintiflPs were owners of certain cotton mills erected in 1772, 
which they worked by means of the flow of water in a brook, and an arti-, 
ficial subterranean channel, orsouj^h (as it is called), constructed previoua 
to that date by a mining company, for the purpose of draining a portion 
of their mineral field. With the permission of this mining company, and 
partly for their benefit, another mining company, of whom the defen- 
dants were the representatives, constructed a second sough at a lower 
level, in the adjoining neighbourhood, the eflPect of which, in 1836, was 
to drain away and divert the water flowing in the first sough to the 
injury of the plaintiff's mills. The Court of Exchequer held that, notwith- 
standing their uninterrupted enjoyment of the water for such a long 
period, the plaintiffs had acquired no right, as against the owners of the 
mine, to the continuance of the flow of water in the sough. Parke, B., 
in delivering the judgment of the Court, thus observed : — " An use for 
twenty years, or a longer time, would afford no presumption of a gr»" : of 

1 Ihid'y Ivimey y. Sfoclcer, L. E. 1 Cli. 398. 

• ArJcioright v. Gell, 5 M. & W. 203 ; 8 L. J. N. 6. 201 ; Wood v. Wand, 8 Ex. 7, j W 
L. J. Ex. 805; Greatrea v. Hayicard, 8 Ex. 291 ; 22 L. J. Ex. 137 ; Oavd t. MaH^n^ 19 . B. 
N. S. 782 ; 84 L. J. 0. P. 853. t 

• 5 M. A W. 203 ; 8 L. J. N. S. 201. • 
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the rigfat to the water in perpetaitj^ for such a grant would, in truth, b« 
neither more nor less than an obligation on the mine-owner not to work 
his mines, bj the ordinary mode of getting minerals, below the •level 
drained by that sough, and to keep the mines flooded up to that lere], 
in order to make the flow of water constant, for the benefit of those who 
had used it for some profitable purpose. How can it be supposed that 
the mine^wners could haye meant to burthen themselves with such a 
servitude, so destructive to their interests ; and what is there to raise an 
inference of snch an intention* The mine-owner could not bring any 
action against the person using the stream of water, s6 that the omission 
to bring an action could a&ord no argument in favour of the presumption 
of a grant ; nor could he prevent the enjoyment of that stream of water 
by any act of his, except by at once making a sough at a lower level, and 
thus taking away the water entirely — a course so expensive and in- 
convenient, that it would be very unreasonable, and a very improper 
extension of the principle applied to the case of lights^-^to infer from the 
abstinence of such* an act an intention to grant the use of the water in 
perpetuity, as a matter of right*'. 

'^ Several instances were put in the course of the argument of cases 
analogous to the present, in which it could not be contended, for a 
moment, that any right was acquired. A steam-engine is used by the 
owner of a mine to drain it, and the water pumped up flows in a channel 
to the estate of the adjoining landowner, and is there used for agricultu- 
ral purposes for twenty years. Is it possible from the fact of such an 
user to presume a grant by the owner of the steam-engine of the right 
to the water in perpetuity, so as to burthen themselves and the assigns 
of his mine with the obligation to keep a steam-engine for ever for the 
benefit of the landowner 1^ Or if the water from the spout of the eaves 
of a row of houses was to flow in an adjoining yard, and be there used 
for twenty years by its occupiers for domestic purposes, ' eould it be suc- 
cessfully contended, that the owners of the houses had contracted an 
obligation not to alter their construction so as *to impair the flow of 
Water 9 Clearly not : in all, the nature of the case distinctly shows thai 
no right is acquired as against the owner of the property from which the 
eouvse of water takes its t>rigin ; though, as between the first and the 
subsequent appropriator of the watercourse itself, such a right may be 
acquired/* 

Wood V. Wuad!.— Moreover^ if the artificial stream be of a temporary 
42 
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(sbaracter, not only no rights may be acquired by prescription agaiast the 
originator of the stream, but also no proprietor of land througb Trhicli 
the stream passes has a right to prevent the proprietor of land abo?e 
traversed by the same stream from diverting its water, even thoagh it 
may be the whole of it. In Wood v. Waud,^ waters issuing from % 
coal-mine (partly pumped up and partly caused by the overflow of an old 
coal-pit, which had become filled with water) had for more than fifif 
years flowed through two artificial subterraneous channels, one of which 
passed directly through the plain tifiE's land; and the other passed into 
a natural stream, which, so augmented, passed through the plaintiS'i 
land. The water fiowing Iq these channels had been used by the plaintiS 
for nearly ten years for the purposes of their mills. The defendants wbo 
were also owners of certain mills situated on the bank of the natunl 
stream, as well as on the b^k of each of the artificial streams, but abate 
the points where they respectively arrived at the plaintiff's land, diverted 
the water of those streams, and thereby interfered with the working d 
the mills of the plaintiff. The defendants did not claim under the owoeii 
of the colliery,— the originators of the artificial streams, — ^nor weretb^j 
authorised by the latter to divert the water from such streams. The 
Court of Exchequer, under those circumstances, after re-affirming the veij 
important principle of law laid down in the case I have just mentioned, 
held that the plaintiff could not maintain any action against the defen- 
dant, for such diversion, because, as it reasoned, the owners of the colliery 
merely got rid of a nuisance to their works by discharging the water into 
the artificial channels, and could not be considered as giving it to onfl 
more than to another of the proprietors of the land through which these 
artificial channels were constructed ^ each might take and use wiiit 
passed through his land and the proprietor of land below had no right to 
any part of that water until it reached his own land ; and he had no ri^ 
to compel the owners above to permit the water to flow through tii^ 
land for his benefit. 

Oreatrex v. Hayvtrard.— Nor can a right be acquired by prescription 
against the owner of the land, from which the artificial stream flows, if sack 
water originates, merely in the mode of occupation or alteration of a per- 
son's property, and is presumably of a temporary character and liable i» 
variations. In Oreatrex v. Hayward^ a pit in the plaintiff's close, adjoin- 
ing a close of the defendant, had since 1796 been principally supplied witk 



I 8 Ex. 748 ; 18 L. J. Ex. 905. 
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water flowing from the defendant's close through an agricultural draia 
for the better cultivation of the land, which water flowed thence into a 
ditch and then into the pit. The drain came from a hill-side thrpugh 
the defendant's close, through a wet, boggy soil, and not from any as- 
certained source, and it aided in effecting the general surface drainage 
of the defendant's close. In 1851 the defendant for the purpose of more 
effectually draining and cultivating his close, deepened the course of an 
old drain, and by making a communication between it and the drain 
which fed the plaintiff's pit, drew the water from the pit. The Court of 
Exchequer held, that under those circumstances no grant of the flow of 
the water to the plaintiff could be presumed, and that the plaintiff had no 
right of action for the diversion of the water. 

Permanent artificial streams. — But if, on the other hand, an artificial 
stream be of a permanent character, and the ^circumstances under which 
it was created shew that it was intended to be such, — ^for instance, if it 
receives its supply from a natural strefftm, spring or a lake or any other 
natoral source, or •from the accumulation of rainfall on the surrounding 
Und, and such stream is penned up by permanent embankments,—- or 
if there are other similar circumstances which indicate that it was 
intended by its originator to be of a permanent nature, a prescriptive 
right to the enjoyment of the water may be acquired against him by any 

 

person through whose land the stream may happen to pass.^ 

Holker v. Porritt. — ^Thus in Holker v. PorriU^^ a natural stream divided 
itself at a certain point into two parts, one of which flowed naturally to 
a trough for watering cattle, and thence escaped without any defined 
coarse on land further on, where it partly percolated through the soil and 
partly dispersed itself over the surface. More than twenty years before 
the action, the owifer-of the land made a reservoir to collect the diffused 
water and made an underground drain, through which he brought the 
water from the reservoir to his mill, and the water flowed thence to a 
river. This underground drain was undoubtedly an artificial water- 
course, but the water flowed from a natural source, and the only effect of 
the construction of the drain was to collect the diffused water and con- 

1 Rameskwr Terahad Naravii Svng y. Koonj Behary Fcittuk, 4 App. Gas. 121 ; L. R. 6 Ind. 
App. 83 ; I. L. B. 4 Cal. 6S3 ; itolher y. Fonritt, L. B. 8 Ex. 107 ; in Ex. Ch. L. B. 10 Ex. 59 ; 
60 L. J. Ch. 297. Of. Wood v. Waud, 8 Ex. 748 ; 18 L. J. Ex. 305 ; Oreatreso v. Hayvoard, 8 Ex. 
298 s 22 L. J. ISkt, 187) ; Eayap^n y. VirabhadrjL^ I. L. B. 7 Mad. 580 ; B>ajrvt,:p Koer y. Ahvl 
Eossetn, L. B. 7 Ind. Apj>. 240 ; I. L. B.«6 Cal. 394 ; 7 Cal. L. B. 529. 

S L. B. 8 £x. 107 i iu Ex. Ch., L. B. 10 Ex. 59. 
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^uct the same m a defined coarse through the land. Upon these faets 
the question arose v?hether the owner of the mill was entitled to the dq-* 
interrupted flow of water in the drain beyond the reservoir; and the 
Court of Exchequer answered the question in the affirmatiye. 

Roberts v. Bichards — Similarly, in Roberta t. Richards^ a small 
stream issuing from a spring on plaintiff's land, flowed for some distance 
over that land, then entered the defendant's land through which il flowed 
by. means of an artificial channel of immemorial antiquity, and then 
again entered the plaintiff's land and supplied his bouse and farm. The 
plaintiff had an almost exclusive use of the water for seventy years, 
when the defendant interrupted and appropriated nearly all the water oi 
the stream. It was held that both the plaintiff and the defendant w^re 
entitled to a reasonable use of the water flowing in the artificial channel, 
just as if it were a natural stream. 

Rameshur Pershad Narain Sing v. Eoonj Behary Fattuk -- 

But, perhaps, the most important case, as containing a full and clear ex- 
position of the law upon this topic, is, that of RameMur Pershad Narain 
Sing V. Koonj Behary Pattuk* decided by the Privy Covmcil, the facts ol 
which were shortly as follows : A large reservoir of a permanent character, 
formed by artificial embankments, and fed partly by water which was 
brought from a natural stream by artificial channels, and partly by th4 
collection of the rainfall on the adjoining land, existed for a long time 
in the respondent's estate, and was intended for the purposes of irriga- 
tion. Through a large overflow channel cut on the eastern side of thia 
reservoir and running in a northerly direction, — in which direction th« 
land lay, — as well as through other channels, water used to flow from 
this reservoir into a lower one constructed at the northern extremity of 
the respondent's estate, and mainly upon it ; frpm^ which last reservoir 
water used to be carried by several channels to the estates of the appel- 
lant for the purpose of irrigating them. This lower reservoir had 
acquired the same name as that borne by the appellant's estate, whidb 
was situated immediately on the south of the respondent's estate, and 
adjoining it. It was proved that this system of irrigation had exiated 
beyond living memory. The respondent erected a dam in the ov low 
channel, and also cut a new channel from the northern portion of the 
effect of which was to prevent the water in this overflow channe^ rooi 

ft 

* 50 L. J. Gb. 297 ; 44 L. T. 271 ; oompromisod in appeal, 51 L. J. Ch. 944. 

• 4 App. Gas., 121 ; L. R. 6 Ind. App. 38 ; I. L. R. 4 Gal. 633. ' ^ 
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flowing to the lower reservoir, and to divert it altogether'from the appel- 
lant's estate. • The claim of the appellant was that, subject to the use 
of the water of the upper reservoir by the respondent for the irrigation 
of bis estate, he (the appellant) was entitled, as of right, to the continu- 
ance of the accustomed flow of the overflow water of this reservoir, as 
well as of the surplus water, after irrigating tlxe respondent's estate. The 
Prity Council held that, these facts fairly warranted the presumption that 
the enjoyment by the appellant of the water flowing through these arti- 
ficial skeams had an origin which conferred a right. With regard to the 
general principles which regulate the rights of persons through whose 
lands an artificial stream passes, Sir Montague Smith, in delivering the 
judgment of the Judicial Committee, thus observed : — 

" * There is no doubt that the fight to the water of a river flowing in 
a natural channel through a man's land, and (he right to water flowing 
to it through an artificial watercourse constructed on his neighbour's 
laud, do not rest on the same principle. In the former case each 
successive riparian, proprietor is, prirn^ facie, entitled to the unimpeded 
Vow of the water in its natural course, and to its reasonable enjoyment 
aa it passes through his land, as a natural incident to his ownership of it. 
In the latter, any right to the flow of the water must rest on some grant 
or arrangement, either pi'oved or presumed, from or with the owners of 
the lands from which the water is artificially brought, or on some other 
legal origin. The above distinction seems to be now clearly established, 
for, although it was said by the Court of Queen's Bench, in the case of 
Magar v. Chadwick,^ that it was no misdirection to tell the jury that the 
law of watercourses is the same, whether natural or artificial, it was 
held in a subsequent case, which appears to their Lordships to be correct- 
ly decided — Woody*»Waucfi — that this expression is to be considered as 
applicable to the particular case, and that, as a general proposition, it 
would be too broad. On the other hand, it appears to their Lordships 
that the proposition that a right to the use of water flowing through an 
artificial channel cannot be presumed from the tifhe, manner, and cir- 
cumstances of its enjoyment, is equally too broad and untenable. 

*"It was said by the fourtin Wood v. TTaiwi* ;— ." We entirely concur 
with Lord Denman, C. J., that * the proposition that a watercourse of 
whatever antiquity, and in whatever degree enjoyed by numerous persons, 
cannot be enjoyed so as to confer a right to the use of the water, if 

i llJL.h $. 586. ' 3 3 Ex. 748 ; 18 L. J. Ex. 806. 
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proved to have b*een originally artificial, is quite indefensible ' ; bnt, on 
the other hand, the' general proposition that, under all- cireamsianceij 
the ];ight to watercourses, arising from enjoyment, is the same whether 
they be natural or artificial, cannot possibly be sustained. The right 
to artificial watercourses, as against the party creating them, surely musk 
depend upon the character of the watercourse, whether it be of i 
permanent or temporary nature, and upon the circumstances und^ which 
it is created. The enjoyment for twenty years of a stream diverted 
or penned up by permanent embankments clearly stands upon a different 
footing from the enjoyment of a flow of water originating in the mode 
of occupation or alteration of a person's property, and presumably of a 
temporary character, and liable to variations "• 

^^ ^ In a case which occurred soon after this decision, Qreairex t. Hoy- 
ward,! Baron Parke shortly states the principle thus : — " The right of the 
party to an artificial watercourse, as against the party creating it^ must 
depend upon the character of the watercourse and the circamstaneee 
under which it was created." 

'^'In the case then in question the Court considered that the water*' 
course was of a temporary nature only, and that no right had been acquired 
by an enjoyment of twenty years. 

'' ^ In a subsequent case the Court of Queen's Bench directed a new 
trial, on the ground that the jury might have been misled by the direc- 
tion of the learned Judge who tried the cause, to the effect that if the 
stream were an artificial one, no right could have been acquired in it. The 
Court held the direction was incorrect, " because " (in the words of the 
Court) ^^ although it may have been an artificial watercourse, it may still 
have been originally made under such circumstances, and have been so 
used, as to give all the rights that the riparian proprietors would have had, 
had it been a natural stream ' " Sutdiffe v. Booth.* 

Bayappan v. Virabhadra. — The principle laid down in this case 
was applied by the Madras High Court to Bayappan y. Yirahhadr*} 
where the facts were" briefly as follows : The plaintiffs had from time 
beyond memory enjoyed, for the irrigation of their lands, the use r' na> 
plus water flowing in a defined channel thrqagh a sluice from uik 
situated in defendants' village. The defendants^ placed a turf dam « oea 
this channel within the limits of their property, diverted the v"**"*' ato 

» 8 Ex. 298 : 22 L. J. Ex. 187.  ^ L. J. Q. B. 186. 

ft I. L. R. 7 Mad. 530. Of. Vonnvf.sawmi Tevar y. 27i6 Collector of Uaduraf 6 Mad >. & 
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a new channel dag by them, which carried the water for some distance 
by a di£Eerent course, until it rejoined the old channel at a point ]ower 
down, and they also filled up the portion of the channel between the .dam 
and this last point. The effect of these operations on the part of the 
defendants was to diminish the supply of water which the plaintiffs had 
been accustomed to receive through the channel. The Court held that, 
whether the channel was natural or artificial, the surplus water of the 
tank or the drainage of the fields already watered by the tank, having 
once' entered a defined channel, and been enjoyed by the plaintiffs for 
8Qch a long period, the defendants had no right to interrupt the water in 
tbe channel; and they x^ere therefore directed to remove the obstructions, 
and were restrained by an injunction. 

Right in artificial streams on severance of estates.— The 

right to the flow of water in an artificial sti^am may also be acquired 
under an implied grant, which, as a general rule, is presumed upon a 
iererance of estates belonging to the same owner. If the owner of an 
estate, through which an artificial stream, of a permanent character and 
^rived from a natural source, runs, transfers one portion and retains 
another, or being the owner of two estates traversed by such artificial 
stream, transfers one of them retaining the other, then, in the absence 
of any express stipulations', the transferee becomes entitled as against 
the transferor and tliose claiming under^ him by subsequent transfers, 
to the use of the water in the stream, if it is necessary to the reasonable 
enjoyment of the estate or the portion transferred, and has, in fact, been 
enjoyed during the unity of ownership.^ Thus far the authorities are 
quite accordant with each other. But a question of some difficulty, and 
one which until recent years has been the subject of diversity of opi- 
nions, is, whether an implied reservation of a right to the enjoyment of 
the flow of an artificial stream may be presumed in favour of the trans« 
feror when he transfers the quasi-servient portion or estate, and retains 
the quasi-dominant portion or estate ; in other words, whether the rule 
jdst stated may be reciprocally applied in favour t)f the transferor, when 
the undisturbed enjoyment of the use of the stream by him amounts to the 
imposition of a burden upon the transferee. If the two estates, or differ- 
ent portions of the same entire estate, pass into the hands of third 

» WaUs V. Kelaont L. E. 6 Oh. 166 ; Orossley v. Lightowler, L. R. 2 Oh. 478 ; Tolden ▼. 
Bagtardy L. B. 1,Q. B. 166 j Ewairt v. Cochrane, 4 Maoq. 117 j 7 J.iir. N. S. 926. Cf. Wh9eld<m 
v.«BittTOw«, 12 ^h. D. 81! 
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.persons by siinnltaneous transfers, or if thej are severe^, by a peti- 
tion and they remain in the hands of the owners themselves, the aathori- 
ties gre agreed that there is a presumption of an implied mntoal grant 
of a right to the use of such stream among the several transferees or 
owners, as the case may be.^ But where there is neither partition nof i 
simultaneous transfer, the result of the English authorities upon thd 
matter seems to be that, there can be no in^plied reservation of sash a 
right in favour of the transferor, inasmuch as a reservation of that Uod 
would, it is argued, militate against the cardinal maxim of the'I&w 
that no man can derogate from his own grant.^ It is to be obserredf ! 

I 

however, that the cases to which this doctrine had been applied in £ng- . 
land related either to the quasi-easements of Hght, or to drains, gutters or ; 
the like, and had no reference to the case of an artificial stream derived 
from a natural spring or diverted from a natural stream. It is true that 
the decided cases do not draw any such distinction, but, as pointed out by 
the learned editor of Mr. AngelPs work on "The Law of Watercourses", 
the'distinction is brought out in the cases in America,' where, as regards 
artificial streams originating from a natural source, the rule is treated ai 
being entirely reciprocal, and an implied reservation is presumed in 
favour of the transferor as much as an implied grant in favour of the 
transferee, though no doubt as regards drains, gutters and the like^ 
the authorities in that country also seem to be somewhat conflicting. 

The Indian Easements Act, Sec 13— The Indian Easementt 

Act,^ on the other hand, lays down the rule more broadly, and, unless a 
different intention is expressed or necessarily implied by the instrument 
of transfer, entitles both the transferor and the transferee to claim tf 
against one another all apparent and continuous quasi-easements which 
are necessary for enjoying the subject of transfer in the same manner in 
which it was enjoyed when the transfer took effect, and makes the rule 
equally applicable whether the severance takes place by transfer inter 
vivos, or by transfer by operation of law, or by a testamentary dispoBition, 
or by partition. 

1 Barnes v. Loach, 4 Q. B. D. 434 ; Allen v. Taylor, 16 Oh. D. 856 ; Amatool Euuool t. 
Jhoomueh Sing, 24 Snth. W. E. 846 ; M^Mst. Afzulunnissa v. f^eoMuddin ffossnn^ C»L 8. D. 
1860, p. 654. Of. Pearson v. Spencer, 3 B. A S. 761 ; Whuldonr. Barrows, 12 Ch.D.tl; 
Mussell ▼. Watts, 26 Oh. D. 569 ; Goddard on Easements (Srd ed.), 172 ; AngeU on Wate>^~ nm 
(7th ed.), I66h— 166i. 

8 Wheeldon v. Burrows, 12- Oh. D. 81 ; Mussell y. Watte, 25 Oh. D. 669. 

» Angell on Waterooursee (7th ed), 166].  Act V of 1882, s. 13, ol. (b), (f>aiid «». 
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Discussion of authorities.— -In those parts of India where th^ 
Indian Easements Act does not apply, the effect of the decided cases 
apparently is to make the rale in question reciprocal in its operation.^ In 
Sameshur Pershad Narain Sing v. Koonj Behari Pattuky^ the facts 6f which 
I have already stated, the Privy Council observed : " It may be that 
at the Jbime when this system of irrigation was adopted, the mouzahs 
now belonging to the plaintiff and the defendant formed one estate, and, 
if so, on severance, the right to the continued flow of the water in the 
^customed channels would arise and subsist (see on this point Watts v. 
Kdsan)"* In this passage the Privy Council lays down the proposition 
broadly and affirms the right of each of the parties to the suit to 
the enjoyment of the continued flow of the water in the accustomed 
Bfaannels, independently of the circumstance that, either of them may be 
ibe original owner himself, or a person claiming from him under a 
title derived subsequent to the first transfer. • 

But in Watts v. Kehonj^ all that the Court of Appefri, as pointed out 
by Lord Justice Thesiger in Wheeldon v. Barrows,^ had to decide was, 
iftiether in case of severance there was an implied grant of an apparent 
Mid continuous quasi-easement in favour of the purchaser of the domi- 
itfnt estate, where it had been conveyed first, as against a subsequent 
purchaser of the servient estate. The facts of that case were that, in 1860 
^e owner of two closes A and B made a drain from a tank situated in 
^86 B to some cattle sheds in close A for the purpose of supplying them 
•rith water. Tbey were so supplied until 1868, when the owner sold close 
4 to the plaintiff. After his purchase, plaintiff received the supply of 
ifater to bis cattle sheds as before, but it was afterwards cut off by the de- 
fendant, a subsequent purchaser of close B. The Lords Justices held that, 
the right to the watercourse was a right to an easement of a continuous 
lature, necessary to the use of close A, and passod by implication with- 
>ut any words of grant. In the course of the argument, however, 
tfellish, L. J., said : " I think that the order of the conveyance in point of 
late is immaterial, and that Pyer v. Carter^ is good sense and good law. 
lIoBt of the Common law judges have not approved of Lord Westbury's 
)bservation» on it." James, L. J., said : " I also am satisfied with the 
fecision in Pyer v. Carter.*'^ 

' 4 App. Cas. 121 ; L. B. 6 Ind. App. 83 ; I. L. B. 4 Gal. 683. 

" li. B. 6 Ch. 166. ^ ^ 

• 12 Ch. DfSl. • 1 H. & N. 916 ; 26 L. J. Bx. 2fi8. 
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, In Pyer v. Carter y^ the owner of two houses, had, dnring unity of 
possession, eonstracted a drain running under both, for discharge into a 
compiou sewer of rain-water falling on each of the premises. The owner 
sold to 'the defendant at first the house which had to bear, so to apeak, 
the burden of allowing by the drain underneath itself, the passage at 
rain-water from the other house, which latter he sold to the plaintiff after- 
wards. The Court of Exchequer held that at the time of the conveyaoce 
to the defendant, there was, in respect of the house retained bj the 
owner, an implied reservation of a right to the passage of water tbroagh 
the drain running under defendant's house, and that such right passed to 
the plaintiff under the subsequent conreyance of the house to him. 

The doctrine laid down in this case was questioned in Suffidd v. 
Brown,* and Crossley v. Lightowler,^ and was ultimately rejected by tbe 
Court of Appeal in Wheeldon v. Bv/rrows^ In the same case the Court 
of Appeal strongly dissented from the observations of Lords Justices 
Mellish and Jautes in Watts v. Kelson^ to which I have just referred. Tbe 
ratio decidendi of the judgment in Wheeldon v. BtirrowSy* it maybe 
mentioned by the way, was followed by the Court of Appeal in 
BnAssell v. Watta,^ and adopted by Lord Selbome, L. C, in the opi- 
nion which he delivered, when that case came before the House M 
Lords in appeal.''^ I have adverted to these facts for the purpose of 
shewing that since the Privy Council had, in Rameshur Perahad Saraia 
Sing V. Koonj Behary Pattuk^ cited Watts v. Kelson^ in support of tiiB 
proposition laid down by it, and to which I have already called your 
attention, the authority of that case, in so far as it had expressed its 
approval of Pyer v. Carter^ has been seriously weakened by the crifr 
cisras made-on it by the Court of Appeal in Wheeldon v. Burrows.^ 

Closely similar to the circumstances of Watts v. keUony^ were those of 
Amatool Russool v. Jhoomuch Sing,^ and Morgan v. Kirby,^^ decided in tbi> 

1 1 H. & N. 916 ; 26 L. J. Ex. 258. 

5 4 DeG. J. & S. 185 ; 88 L. J. Ch. 249. 
8 L. E. 2 Ch. (478) 486. 

4 12 Oh. D. 31. 

6 L. R. 6 Ch. 166. •• 
• 26 Oh. D. 559. ^ 

7 JRussell V. Watts, 10 App. Cas., (590) 696. 

8 4 App. Cos. 121 ; L. B. 6 Ind. App. 33 ; I. L. R. 4 Oal. 633. 

9 24 Sath. W. R. 345. c 

iw I. L. R. 2 Mad. 46. • 
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country. In the former, the plaintiff arid the defeu48'nt respectively 
were the anction-parchasers at the same revenue-sale of two contermi- 
Dous moQzahs Sesawan and Chattar, both belonging to the same owner, 
who for the irrigation of those mouzahs constructed an artificial water- 
course running from a brook through Ohuttur on to Sesawan. The 
Court held that both parties were entitled to a reasonable enjoyment of 
the water flowing in the watercourse, and that the measure of it was to 
be determined by the mode of user adopted in respect of either of the 
mouzahs by the original owner. In the latter, a lessee for 999 years, 
(represented by the plaintiff in the suit) of an estate from Government, 
which he took for the purposes of tea plantation, cut an artificial channel 
for conveying water from a ravine in Government waste to his own estate 
through land also belonging to Government, but which land it subse- 
quently leased to the defendants The defeiMant intercepted the flow of 
watier in the channel, and on the suit of the plaintiff for damages and 
iujuQction to restrain the defendant from interfering with and diverting 
the flow of water, the Court held that plaintiff was not exclusively en- 
tilled to the uninterrupted flow of the water in the channel, but that 
both parties were entitled to a reasonable use of the water. 

/ Right to scour or repair the channel of an artificial 

stream. — Upon the principle that whosoever grants a thing is supposed 
also tacitly to grant that without which the grant would be of no effect, 
a right to the flow of water in an artificial stream, running through 
a neighbour's land, whether such right be derived under a grant or by 
prescription, carries with it a right of going over that land to scour or 
repair the channel, or repair any dam which may have been built 
therein.* 

Extinction of easements— By unity of absolute ownership. 

—I have already observed in a previous lecture,^ that the natural rights of 
riparian proprietors in the water of a natural stream are noc extinguished 
by unity of possession or ownership of land above or below, nor lost by 
disuse. Acquired rights or easements, as well in natural as in artificial 
stre«*"*=^, may however, be extinguished in these and other modes too. They . 
ma; be extinguished by the union in the same person of the fee, that is to 
say >f the absolute ownership of both the dominant and the servient tene- 

Jincheliffe v. Earl of Xinnoulf 6 Bing. N. 0. 1. Cf. JRamesshur Fershad Narain 8vng y, 
Kooi ^hary FuUuk, 4i App. Gas. (121) 180 ; L. R. 6 Ind. App. (83) 45 ; I. L. B. 4 Gal. (638) 
644. ' • * 

pra, 260—261. 
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ments.* Where .the dominatit owner becomes entitled to a limited 
interest in the servient tenement, or, conversely, the servient owne^ 
becoQies entitled to a limited interest in the dominant tenement, tlie 
easement is not extinguished, but is merely suspended, ready to revirc j 
again upon a severance taking place.* ] 

If, for. iurstance, the dominant tenement is held in fee, and the ser- 
vient tenement for a term of, say, five hundred years, the subsequent 
acqui:slti(>n of these two tenements by the same person does not extinguish j 
tiie easement, but only suspends it,^ nor do^ the easement become ex- 
tinguished, if one of the tenements is held under a good title, and the 
other under a title which* is defective.* 

By alterations in the dominant tenement.-'These easements 

may also, as a general rule, be extinguished by such a change in the mode 
or the object of their user, consequent u{K>n a permanent alteration in the ^ 
condition of the dominant tenement, as materially to increase the burden 
on the servient tenement, unless the easement was intended for the bene- 
fit of the dominant tenement to whatever purpose it should be applied, or 
in whatever manner it should be used.^ • 

By efflux of time or fulfilment of condition.— Where these 
easements are acquired under a grant, for a limited period, or on condSt^ 
tion that they^shall become void on the performance or non-performanee 
of a certain specified act, they are extinguished when the period expires 
or the condition is fulfilled.* 

By express releaset— Again, these easements may be extinguished 
by an express release, that is to say, by a re-grant of the right by the 
dominant to the servient owner. 

By abandonment.— They may also be extinguished by an implied 
release or abandonment. Mere cesser of use, unaccofbpanied by any other 
circumstance, unless suc^j cesser is continued for a period of twenty years, 
does not amount to an abandonment of the easement.7 But disuse even for 

1 James v. Flant, 4 A & E. p. 761 ; Ivimey v. Stocker^ L. B. 1 Oh. 407, per Lord CranwoiiL 
L. 0. The Indian Basements Act (V of 1882) s. 46, and iUnstrations. 

% The Indian Easements Act (Y of 1882) s. 49. 

B Thomas v. Thomas^ 2 C. M. & B. 34 ; Simper v. Folexfy 2 J. & H. 556. 

 Tyler v. Hammond^ 11 Pick. (Amer.), 193, cited In Ange[l on Wateroouraea (7tt § 1S6. 

8 Of. Vnited, Land Go. v. Great Eastern Mailway, L. B. 10 Oh. 686 ; NevKom^n ^ ' vl&fs 
5 Oh. D. 133. The Indian Easements Act (V of 1882) s. 43. 

ft The 'National Guaranteed Manure Go. v. Donald, 4 H. & N. 8 ; 28 L. J. Ex, Xl« 

Indian Easements Act (V of 1882), s. 40. < « 

7 Qrossley v. lAghUnoUr^ L. E. 8 Eq. 279 j L. B. 2 Oh 478 ; VonnMAa-vomi Teb^ . Thu 
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a shorter period, may justify an inference of abandonment^^ if the dominant 
dwoer makes sach a permanent alteration in his tenement as to indicate 
an intention on his part to abandon the enjoyment of the easement in 
future;* or if he ceases to exercise the easement, and the servient owner, 
or a parchaser from him, upon the faith of sach cessation in the user, acts 
to his j)rejudice, by effecting any permanent change in the servient tene- 
ment, the necessary consequence of which is to prevent the dominant 
owner from resuming the exercise of the easement in future.^ It is clear 
that a mere temporary discontinuance of user, even for twenty years, will 
Bot cause extinction of the easement, where the discontinuance takes 
place in pursuance of a contract between the dominant and the servient 
owners.* 

V. Right to erect defences against the encroachment or 
the flood of the river.— Extent of the right in case of ordinary 

floods. — ^This is the last of the several kinds of riparian rights which 
have been already enumerated. Except in those rivers or parts of rivers 
where the state exercises the right of maintaining defences against the 
iocarsions of their waters,* every riparian proprietor has a right to erect 
walls and embankments to defend his own land against the encroachment 
pf the river, or to prevent its being overflowed by any change in the 
aatural state of the river.^ But in neither case is he at liberty to execute 

Colleetor of Madura, 5 Mad. K 0,6; Angell on Waterooarses, (7th ed.) §§ 246—252 ; Qoddard 
(3rd ed.), 487-498, 501-502. See the Indian Easements Act (Y of 1882), a. 47. 

1 Beg, V. Ohorley, 12 Q. B. p. 519 ; Moore y. Rawsonj 3 B. & G. 822 ; DretoiU y. Sheard, 
7 C. & P. 466 ; Cook v. Maffor of Bath, L R. 6 Eq. 177 ; JugtUbwtdhu ChMckerhutty y'. Jv^ 
Ohunder Chowdhry, 12 Snth. W. R. 519; Angell on WaterooorBes (7th ed.}, §§ 247, 248. Bee 
the Indian Easements Aot (Y of 1882), s. 88, cl. (a). 

* Goddard on Easements (8rd ed.), 499 ; Angell on Wateroonrses (7th ed.), § 260; Fonnu- 
tawmi Tevar y. The Collector of Madura^ 6 Mad. H. C. 6. See the Indian Easements Act (Y of 
1882), 8 38, cl. (6), which requires that in order to sap^rt an inference of abandonment^ 
the permanent change in the servient tenement shoald have been expressly authorized by the 
dominant owner. 

^ Dames v, Morgan, 4 B. <!; 0. 8; Lovell y. Smith, 8 C. B^N. S. 120 ; Goddard on Ease- 
mente, (3rd ed.) 502 — 503. See the Indian Easements Aot (Y of 1882), s. 47, cl. (a). 

^ In England, Commissioners of Sewers are entmsted with this dntj by certain Acts of 
Parliament, called the Statutes of Sewors, which are principally the following : — 28 Hen. 
VIII, 0. 6 ; 13 Eliz. c. 9 ; 7 Anr^, o. 83 ; 3 & 4 Will IV. o. 22 ; 4 & 5 Yict. o. 45 ; 12 & 18 
Yiet. 0. 50 ; and 24 & 25 Yiot. o. 183. In Bengal, this dnty is now performed by the Collector 
under Act YI of 1873 (B. C), which has repealed Aot XXXII of 1855, except so far as it 
related to Orissa and the Snnderbnna. 

6 Memies v. Breadalbane, 3 Wils.* A Shaw, 243 ; 8 Bligh (N. 8.) 414 j J7e« y. Trafford, 1 
B. & Ad. 880 i'*8 Bing. 204. 
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# 

his work in sucl^ a mode as to prejudice navigation or inflict anj sendbk 
injury upon the opposite or any other riparian proprietor.^ 

Extent of the right in case of extraordinary floods— Tius 

is the rule in the case of ordinary floods^ but in tha case of eztraordbarj 
floods, sjich as come within the definition of accidental and eztraordinarj 
casualties, as, for instance, when a flood suddenly bursts forth in con- 
sequence of a storm or any other like cause, law allows a riparian pro- 
prietor to exercise a ^ reasonable selfishness ' in protecting himself from 
such disaster, and to do such acts as may be necessary to ensure hii 
safety, even though in their result those acts may be productive of damage 
or harm to other persons.^ A littoral proprietor exposed to the inroads of 
the sea enjoys the same privilege as a riparian proprietor does in the case \ 
of extraodinary floods,^ but in*either case, it is subject to the condition ; 
that it is exercised bon& fide€or the preservation of one's own property, and 
not with the object of occasioning damage to other persons.^ 

Alteration of the natural condition of frontage by ripaiiaji 
or littoral owners— How an obligation to maintain and repair 
an embankment may be imposed on a frontager .—Although » 

frontager (riparian or littoral) may, by altering the natural condition of 
his land bordering on a river (or the sea), render himself liable to his neigh* 
bours or to any other person, who suffers in consequence of such act, 
as, for instance, when the water rushes through a breach made in the 
bank by the removal of earth or a natural barrier of shingle, flows 
over his land, and spoils his crops or does any other kind of damage,^ 
yet by the Common law of England such froutiiger is under no obligation 
to maintain and repair a wall or an embankment or any other artificial 
barrier on his land in order to protect the property of his neighboor;* 
nor does there exist any such obligation on his part by the * original 
or Common law' of th|^ country.*^ But in England such liability may 

1 Attorney 'General r. Earl of Lonsdale^ L. E. 7 Eq. 877 ; Bicltett ▼ MorriSf L. S. 1 H. L 
(So. App.) 47 ; Orr Ewing v. Colquhounj 2 App. Oae. 839. 

5 Nield V. Landon ^ North Westei-n Railway Co., L. B. 10 Ex. 4. Cf. Menties ▼. Breadd- 
hane, 3 Wils. & Shaw, 243 ; 3 Bligh. (N. S.), 414 

8 Mex y. Commissioners of Pagham^ 8 B. & C. 355 ; ReoB y. Trafford, 1 B. & Ad. )» 8 
Bing. 204. * 

 Ibid. * 

6 Attorney- General Y. Tomlinef 12 Ch. D. 214; 14 Gh. D. 58; Grampton r, Lee,  i. T. 
(N. S.) 469. 

6 Hudson V. Tabor, 1 Q. B. D. 225 ; 2 Q. B. D. 29(X 
. 7 Nuffer Chunder Bhutto v. Jotendro Mohun Tagore, I. L. B. 7 Gal. 505 ; 8 Cti. L. * h 
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arise by prescription, tenare or custom/ and in this country by prel^- 
scription or tenure, or by the acceptance of money from Government for 
the maintenance and repair of emb'ankments,^ for the public benefitf 

Hudson V. Tabor. — In Hudson V. Tahor,^ the plaintiff was the 
occupier and the defendant the owner of lands adjoining each other and 
frontigg a tidal estuary. Along the front of these lands, and for a long 
way on either side of them, a sea-wall had been niaintained, time out of 
mind, to keep back the sea water from overflowing the lands inside the 
wall on the occasion of high tides. It was necessary from time to time 
to put fresh materials on the top of the walls to keep them up to the pro* 
per height. The defendant, (whose land was higher in level than that of 
the plaintiff,) had neglected so to * top ' his wall, and owing to an ex- 
traordinary high tide, the water flowed over his wall, and so from the 
defendant's land on to the plaintiff's, doing ^considerable damage to the 
latter. The Court of Appeal held that no liability was cast on the de- 
fendant by the Common law, though it might undoubtedly arise by pres- 
cription. 

Nuffer Chunder Bhutto v. Joteadro Mohun Tagore— In 

Nuffer Ohunder Bhutto v. Jotendro Mohun Tagore^^ the facts were as 
•Tollows : The plaintiff ^as the putnidar of a village situated on the 
north of 3 and adjac€;pt to, another village, which was comprised in a 
zemindari estate owned by the defendants. A hill-stream which flowed 
along the western boundary of both the villages from south to north, 
broke through the marginal embankment into the village on the south 
belonging to the defendants, and thence inundated plaintiff's village on 
the north. The plaintiff brought an action for damages against the 
defendants for the loss sustained by him, alleging that the latter was 
bound to maintain proper eujbankments in order to keep out the river, 
and that the loss arose in consequence of his neglect to repair an embank- 
ment which was in existence at the time. The kabuliat given to Govern- 
ment by the predecessor of the defendants at the time of the Permanent 
Settlement of their zamindari contained the following clause : — " I shall 
do imbankment work of the said mouzahs at the proper time. Should 
the ^ be any loss f<roni my negligence, I will bear the same." It was 

ludB(m V. Tabor, I Q. B. D. 226 ; 2 Q. B. D. 290. ; Keighley'a case, 10 Bep. 139a ; Se» v. 
Gon ..^.sionera of Sewers for Essex, 1 B. & 0. 477 ; The Qiieen v. Commissioners of Sewers for 
Bs» 14 Q. B. D. (661) 570, per Lord Coleridge, C. J. 

t^er CJiimd&r l^utto v. Jotendro Mohun Tagore, I. L. R. 7 Gal. 504 ; 8 G. L. 553. 

Q. B. D. 225; 2 Q. B. D. 290. ^ I. L. B. 7 Gal. 505 ; 8 Gal. L. R. 553. 
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proved that tbe defendant had received an annual sum from Governmentas 
a contribution to the repairs of embankments, but such payment was not 
provided for in the kabuliat, and no evidence was given as to the terms o! 
the agreement under which it was paid. The High Court held that no 
liability was cast upon the defendants by the * original or Common law' 
of the land, and that they were not liable under the ter-ros pf the 
kabuliat,. because it did not appear that the embankment in question was 
in existence at the date of the kabuliat. But the Court was of opinion tbat, 
if the sum paid by Government was in consideration of the defendants* 
maintaining that embankment, and if the terms of the agreement nniler 
which it was paid, shewed that it was intended to impose the obligation 
to repair for the public benefit, the defendants would be liable to in- 
demnify any person who sustained damage in consequence of their neglect 
to repair. • 

Extent of sucli obligation in case of ordinary and ex- 
traordinary floods respectively. — Where the liability on the part of a 
frontager to maintain and repair a wall or embankufent against the in- 
cursions or ovei-flow of the river or the sea arises in any of the modes I 
have just mentioned, its extent must be determined by usage. As a 
general rule, the liability only extends to the maintenance and repair of. 
such wall or embankment as is sufficient to resist ordinary floods ortides*, 
but an exceptional liability on the part of a frontager to maintain and 
repair a wall or embankment even against extraordinary floods or tides 
may be established in favour of the person claiming a rii^ht to be protect- 
ed by such wall, if he can prove such liability by clear and positive 
evidence.* 

1 The Queen v. Commisaianers of Sewers for Esseatf 14 Q. B. D. 561 ; Keighltiy's out. 
10 Rep. 139a ; Rex v. Commissioners of Sewers for 8ome,'8ety 8 T. R. 312. 

> Reg. V. Leigh, 10 A. & E. 898 ; The Queen v. Go^nmissioners of Sewers for Essejp, sujpra. 
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LEOT0R18 XTII. 

« 

FISHERY. 

» 

Division of the enbjeoi — Essential naimre of right of fishery * Enumeration and definition of 
the different kinds of right of fishery recognised by English law-— Distinction between 
each of these kinds — A I. Fishery in the high sea>^II. Fishery in the territorial waters — 
III (a). Fishery over the foreshore of the sea, and in tidal waters— Right of fishery 
in snoh waters pritnA facie Tested in the pnblicy— Extent of the right — Mode in 
which this right may lawfully be exercised — Foundation of the right— Discussion of 
authorities — Effect of alteration of the channel of a tidal navigable rirer upon the public 
nglit of fishery — ^Prerogative of the Crown to appropriate or grant several fisheries in 
tidal waters anterior to Magna Charta — Effect of Magna Gharta on such prerogative — 
In what cases may a claim by a private individual to a several fishery in tidal waters, be 
valid? — ^Reversion to the Crown of a several fishery in* tidal waters by forfeiture or other- 
wise—Modes in which a right to a several fishery in tidal waters may be claimed by a 
aabject— Nature of proof requisite in each case — Kinds of several fishery in tidal waters 
-^Nature of each kii^d of several fishery — Does the right to a several fishery in tidal 
waters raise any presumption as to the ownership of the subjacent soil ? — Effect of 
' shifting of the channel of a tidal navigable river upon the ownership of a several fisherjr 
' — Mayor of Garlislo v. Qraham — ^Free fishery in tidal waters*— Restrictions upon the 
• enjoyment of a several fishery or a public right of fishery in tidal waters — Fishery in 
non-tidal rivers and sbreams-^Right of fishery in such waters prim& facie vested in the 
riparian owerns — Foundittion and nature of the right — Enumeration of the different 
kinds of right of fishery ii^ such waters — iLmbiguity of the term ' several fishery/ when 
applied to non-tidal waters — Modes in which a several fishery in such waters ma]pbe created 
—Does the right to a several fishery in non- tidal waters raise any presumption as to the 
ownership of the subjacent soil ? — Several fishery in one, subject to a limited right in an- 
other — Free fishery in non-tidal waters — Franchise fishery in non-tidal waters — Effect of 
shifting of the channel of a non-tidal river upon the right of fishery — Foster v. Wright — 
Restrictions upon the exercise of the right of fishery in those non-tidal rivers that are 
navigable — Obstruction to the passage of fish. 

In this and the following lecture I shall discuss some of the general 
[principles of the law of fishery as it obtains in England and in ^bis 
Joantry respectively, nnder the following heads : — , 

Division of the subject— 

Fishery, (i.) Tn the high sea. 

(ii.) Ift the territorial waters. 

(iii.) Over the foreshore of the sea, and in rivers con- 
sidered, 

^ (a.) With reference to their tidal 
« . character ; as well as 
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• ^ (h.) With reference to their na^igahle character, 

(iv.) In lakes and ponds. 

JB. Topics relating to rights of fishery in general. 

C. Bemedies for the disturbance of rights of fishery. 

Esseiiitial nature of right of fishery— It should scarcely be 
needful to premise that the right of fishery Tvhich a persoiv might 
possess in any piece of water is not a right to the fishes living in sneh ^ 
water at any time> — for fishes, like other ferae naturae, cannot, (except in 
certain instances, which I shall notice hereafter) be in the poaaession or 
dominion of any man until they are actually captured,^ — ^but that it is 
simply a right to catch them. 

This right may exist either in connection with, or independently of, 
the ownership of the soil over which water stands or flows. When it ii 
connected with the ownersBip of the soil, it is merely a mode of enjoymeat 
of the land which happens for the time being to be covered with water, or 
a species of profit arising out of such land, — a mere attribute of ownership 
thereof — and is described (for the sake of distinguishmg it from the right 
of fishery, properly so called, and of avoiding any possible risk of confasioii^, 
as predial or territorial fishery.* When this right is independent of 
the ownership of the soil, it is, according, to English law, either 't; 
common right — like the public right of fishery in the sea and tidal or [ 
navigable waters ; — or it is a profit k prendre in alieno solo, a liberty of 
fishing in the water standing or flowing over the soil of another person, i 
in which case it is a right of fishery, strictly so called ; and arises either 
by grant from the owner of the soil or by prescription ; or by grant 
from the Crown, as owner of the beds of tidal waters ; or from the state, j 
as owner of the beds of navigable rivers. 

Enumeration and definition ofl the different kinds of rigbt 
of fishery recognised-by English law— According to English law, 

fisheries are said to be of four kinds, vur., — (i) A common fisher j; (ii) t! 
several fishery ; (iii) a free fishery ; and (i v) a common of fishery. A 
fishery in gross is also sometimes mentioned ; but this may be resolved 
into the last three kinds, because it is merely one or other of them rhen 
enjoyed apart from and independently of the a^nership of any Ian ' 

A common or public fishery is the right enjoyed by all the lem* 

1 Animalia non domestioa, quae in mari nasonntur, quae onm oapiuntar, oapto fiuk 
Fleta, lib. iii. o. 2. ^ ^ 

% Sohnltes* Aqnaiio Bights, 87 1 Woolzyoh on Wafcers (2nd ed.}, 113. • 
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bers of the public to fish in the sea and in tidal navigable rivers as far as 
the flux and reflux of the tide.^ 

A several or separate fishery is a right of fishing which a single in- 
dividual or a corporation may have in any particular place within known 
and defined limils to the exclusion of all others.' 

A «free fishery is said to be a fishery in a certain place, not exclusive, 
bot owned in common with one or more individuals,' including the owner 
of the soil.* 

A common of fishery is much the same as a free fishery/ t. e,, a right 
to fish in conjunction with others ; but it is generally used to express the 
right acquired by tenants of a manor to fish in the waters of the lord. It 
very much resembles the other kind of commons in its nature, and there- 
fore depends for its validity on the custom of the manor in each case. It 
is generally appendant or appurtenant to t&e copyhold tenements of a 
; iQanor ; but in some cases it is held in gross.^ 

Distinction between each of these kinds.— It will thus 

appear from the fcAregoiiig description of the several kinds of fishery, 
that, the only substantial distinction between a several and a free fishery 
18 that the one is exclusive, and the other is enjoyed in common with 
ifro or more persons ; but, according to the current of English authorities, 
another distinction exists between them, namely, that a several fishery in 
Bon-tidal waters implies a right to the subjacent soil, whilst a free fishery 
does not. 

A third distinction between these two kinds of fisheries is one which 
ii<elates to pleading, and which played so important a part at a time when 

1 Xusaet ▼. Surch, 85 L- T. N. S. 486; Sargreaves y. DiddamSy L. B. 10 Q. B. 587 ; Bloom- 

m 

field T. Johnson, Ir. B. 8 G,L. 68. 

» Hale, de Inre Maris, p. 1, o. 6;#Eargrave'B Law Tracts, 18 1 Mcdcolmson v. (yDea, 10 
H. L. 0. 593, per Willes, J. ; Jffolford ▼. Bailey, 18 Q. B. 445 ; Moomfield v. Johnsor^ Ir. R. 8 

0.L.68. 

8 Co. Liit. 122a ; Seymowr ▼. Oowrtenay, 5 Burr. 2814 } Holford v. Bailey, 18 Q. B. 445; 
MaLcolmeon ▼. CfDea, 10 H. If. 0. 598. • 

 Co. Litt. 122; Bsymour T. Courtenay, 5 Burr. 2814; Hall on Seashore (2nded.), 67| 
Paterson's Fishery Laws, 46 i Hall on Profits I. Prendre, &o , 812 ; Sohnltes maintains that free 
fishery is synonymous with conmon of fishery, bat entirely distinct from several fishery. 
Aquatic Rights, 85-36. Serjeants Woolrych also comes to the same conclusion. Woolryoh on 
Waters (2nd ed.), 122.123. 

^ Sohnltes' Aquatic Rights, 62. 

ft Ooulson h Forbes' Law of Waterj, 840-841 ; Woolrych on Waters r2nd ed.), 127 ; Hall 
on Profits h Pr^dre, Ao., 807. 
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different forms of action could not be joiaed togetber in the same action. 
An owner of a several fishery, whether he owned the sabjacent soil or not, 
coul(]t maintain an action of trespass for the breaking of hia fishery 
(Vnd the taking of the fish ; but the owners of a free fishery, nuless heako 
happened to be the owner of the soil, could not maintain trespas^i 
but had only a right of action in the case for the disturbance of the j 
right.* 

The expression " free fishery '' is also some times used interchangeably 
with several fishery, and with regard to this equivocal use of the word, 
Willes, J., thus observes in Malcolmson v. O^Dea^: — ^' Some discasaion took 
place during the argument as to the proper name of such a fishery, whe- 
ther it ought not to have been called in the pleadings, following Black- 
stone, a ^ free ' instead of ^ several ' fishery. This is more of the con- 
fusion which the ambiguousnise of the word * free ' has occasioned, from 
as early as the Year Book, 7 Hen. Yll. 18, down to the ease of Howard t, 
Bailey (13 Q. B. 444), where it was clearly shown that the only sabstsn- 
tial distinction is between an exclusive right of fishery, usually called 
* several,' sometimes * free ' (used as in free warren) and a right ii 
common with others, usually called, * common of fishery,' sometimes 
' free' (used as in free port). The fishery in this case is su£Scienily d€^, 
scribed as a several fishery, which means, an exclusive right to fiah in i 
given place, either with or without the property in the soil." 

Instead of the four kinds of fishery just mentioned, a simpler andi 
more logical classification of the subject-matter would perhaps be a 
division of them into (i) a right of fishery common to all, and (ii) a right 
vested exclusively in (a) one or (b) in a few individuals.^ 

A. I- Fishery in the high sea. — ^The right of universal man- 
kind to fish in the open sea has been enunciated in the responses of the 
earliest Boman jurisconsujts. In mare piscantibua liberum est^ — was the 
language of Gains. The consensus of civilized nations has sanctioned 
th0 same general privilege in favour of. all the nations of the world, 
without any restriction or qualification, save such as might arise from 
the force of any recognized custom prevailing over any portion c the 

1 BloomMd V. Johnsoih Ir. R. 8 0. L, 68. ' 

% 10 H. L. 0. 598 $ see also Shuttleworth r. Le Fleming, 19 0. B. K. S. (687) 897. 

S 8 Kent, Comm. 411. 

4 Dig. i. 8. 6. 1, (Gains). Vide etiam. Dig. zlvii. XO. 18. 7, (Ulpiaiv^. 
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sea, with regard to any particular kind of fishery, e. g.^ the custoiu of 
whale fishery in Greenland.^ 

fishery in the open sea is imprescriptible, because prescription pre- 
supposes a grant, which can only be made in respect of sach things as 
can form the subject of exclusive property. But the right of fishery in 
the op^n sea, is, as I have said just now, common to all mankind. 

II. Fishery in the territorial waters.~The right of fishing 

iu the territorial waters of a state is vested by international law, as 
evidenced by treaty or immemorial user, in that state exclusively ; and the 
sabjects of no other state can fish in such waters without a license from 
the Crown or the sovereign authority of that littoral state. 

According to English law, the right of fishing in the territorial waters 

I of Great Britain is common to all the subjects of the realm ; and in the 

J case of Gann v. Free Fishers of Whitstable,^ 'the House of Lords recog- 

I oized the validity of a claim by a subject to an exclusive fishery in the 

I territorial waters by prescription and immemorial enjoyment, presupposing 

\ a grant from the CiDwn prior to Magna Charta. If the right of the Crown 

te grant a several fishery in the sea before Magna Charta arose from and 

wag dependent upon its ownership of the subjacent soil, it might be 

^bted whether after the judgment in Beg. v. Keyn,^ such a grant would 

i Btill be deemed valid iij law. 

In India, the equal liberty of all the subjects to fish in the territorial 
waters has been judicially affirmed by the High Court of Bombay*, 
albeit it is subject to the right of Government to appropriate the soil of 
the bed of the sea within the marine zone, or the fishery within that 
limit. This common right must, however, be enjoyed by every member 
of the public, under the limitations embodied in the maxim, sic utere 
too ut alienum non laedas, ii^ a fair and reasonable manner so as not to 
interfere with the enjoyment of the same right by others; and any act on 
the part of any member whereby the exercise of the same right by another 
is prevented or interfered with, is, if special injury results to him 
therefrom, actionable at his instance and restrainable by an injunc- 
tion.' 

1 Woolrych on Waters (2nd ed.), 78. 

• 11 C. B. N. 8. 887} 11 H.'l. C. 192. 
S 2 Ex. D. 68. 

 Bahan Jfayacha v. Nagu Shravtbcha and others, I. L. B. 2 Bomb. 19; Jieg. y, Kaetya Sama 
8 Bomb. H. C, 67. » • 

^ Ba6an Aayacha r. Nagu Shravucha and otherSf supra. 
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III (aO J'ishery over the foreshore of the sea, and in 
tidal waters— The right of fishery in such waters prima facie 

vested in the public. — ^Under the former beading I shall discuas some 
of the leading principles of the law of England relating to rights <rf 
fishery. 

The right of fishing over the foreshore of the sea, in estaarjjes wid 
arms of the sea, and in public navigable rivers, as far as the flax and reflux 
of the tide, is primd. facie, bj the Common law of England, vested in all 
the subjects of the realm.i ''The right of fishing" sajs Lord Hale "in 
the sea and the creeks and arms thereof is originally lodged in the Crown, 
as the right of depasturing is originally lodged in the owner of the 
wastes whereof he is lord, or as the right of fishing belongs to him that is 
the owner of a private or inland river." And after citing some pre- 
cedents, he continues : — ** Bftt though the king is the owner of this great 
waste, and as a consequent of his propriety, hath the primary right of 
fishing in the sea and the creeks and arms thereof; yet the common peo* 
pie of England have regularly a liberty of fishing in the sea or creeks or 
arms thereof, as a public common of piscary, and may not without injnrf 
to their right be restrained of it, unless in such places, creeks or navig- 
able rivers, where, either the king or some particular subject hath gained 
a propriety exclusive of that common liberty."* "This right,'* sajs 
Schultes, " is coeval with the prerogatives of the Crown itself,"* and in 
another passage, observes the same learned writer : — ** And herein we shall 
premise that the right of fishing never was vested in the Crown exclusivelj, 
and of course is not to bo considered as a regal franchise. As a public 
right belonging to the people, it prim& facie vests in the Crown, but sach 
legal investment does not diminish the right or counteract its exertion'V 

Divergent theories as to the origin of ^his right Have at various timet 
been propounded. Some have maintained that this right was originally a 
grant from the Crown to the people ; some, that it was reserved by the 

1 Malcolmson ▼. O'Dea, 40 H. L. G. 593; Mwrphy ▼. Ryan, Jr. R. 2 G. L. 143; NtiU'f* 
Duki of Devonahire^ 8 A^). Gas. (185) 177-179, per Lord Blaokbara; BristoiM ▼. Cormtc«»,S 
App. Gaa. (641) 655-656, per Lord Blaokbarn ; Goodman v. Mayor of Saltash, (633) 661, pff 
Lord Blackburn; Reg. y. Stimpson, 4 B. ^c S. 301 ; 82 L. Jh M. G. 208; Carter y. Murcott^^ 
Burr. 2163 ; Fitnwalter's case, 1 Mod. 106. * 

S Hale de lure Maris, p. 1, o. 4; Hargrave's Law Traots, 11 ; Morris' Hist, of the Fore- 
shore, 876-377. 

3 Schultes' Aquatic Rights, 72. ^^ 

 Ibid., 16. t 
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people when they vested the rest of the property in the sea in the sovereignij 
while others have ranked it among those natural and necessary rights 
which, like the air we breathe, has ever been freely and absolutely enjoy- 
ed. Whether any of these theories is correct or not, we shall not pause 
to enquire, for the conclusion in all these cases is the same, namely, that 
this ri|fht of fishing has immemorially belonged to, and been enjoyed by, 
the public ; and that, in point of title, it is admitted to be £eld and en- 
joyed by common right, i, e., by the common law and custom of the 
realm. . 

Extent of the right. — ^As every member of the public has a con- 
eorrent right to the participation of this common benefit, it is clear that 
if any one exercises this right in such a manner as unduly to interfere 
with or abridge the equal rights of others, such conduct amounts to a 
nuisance, and is indictable, and may also b^ actionable, — if it occasions 
particular damage to any one, — at the instance of him who sustains such 
damage.* 

Mode in which the right may lawfully be exercised— It 

lollows further from the same principle that, no one can exercise this 
pablic right by means of weirs, stakes, or fixed enclosures or fishing- 
places ; for an enclosure by one person amounts to an exclusion of others 
from it; naoreover, fishing in any of these modes involves a virtual 
appropriation pro tanto of the soil of the public domain, which is a pur- 
presture. It would seem, therefore, that this public right of fishing can 
be carried on by means of nets, hooks or other moveable apparatus only.' 
Foundation of the right- — ^A current of modern decisions may now 
be taken to have firmly established the doctrine that, this public right is 
co-extensive with, and dependent upon, the ownership of the subjacent 
•oil by the Grown, a6 trustee for the public ; thq^t it is confined to the sea, 
and such rivers as are navigable as -well as tidalj and as far only as they 
are tidal, even though the rivers beyond the influence of the tide may 
have been navigated from time immemorial for the purposes of com- 
merce. The reason for this rule appears to be* that, beyond the point 

I HaU on the Seashore (2nd ed.), 42; Malcolmaon r. (yDea, 10 H. L. G. (698) 619$ Mar- 
9kcdl V. XJUettoater Steam Navigation Co., 8 B. & S. 732 ; Murphy v. Hyan, Ir. R. 2 0. L. 148 j 
Jfem y. Duke of Devonshire, 8 A^p. Gas., (185) 157, per Lord O'flagan. 

* Hamilton v. Marquis of Donegal, 3 Ridg. P. 0. 267 ; judgment of Fishery Gommissioners, 
m Leconfield ▼. Lonsdale, L. R. 6 0. P. 664. 

* Hall on the Seashore (2nd ed.),'^0-62 ; Gonlson & Forbes' Law of Waters, 858. The 
Salmon Fisher/ Acts expressly provide for the particular apparatuses to be used for the catch- 
ing of salmon. * • 
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reached by the tjde, the soil of the bed is in law, primd. facie, deemed to 
be the property of the riparian owners, and the right of fishing priYate.^ 

Discussion of authorities. — The absolute dependence of thii 
right upon the ownership of the soil of the Bed by the Crown, seemi 
to have been placed beyond all doubt by the Court of Exchequer 
in Mayor of Carlisle v. Oraham.^ In that case a tidal navigable river 
suddenly shifted its channel, forming by the irruption of its waters an 
entirely new channel through the land of a private owner. The Court 
held that as the Crown did not thereby acquire the ownership of the soil 
of the new channel, which still continued to be in its former owner, 
the public right of fishing was not transferred to the new channel, though^ 
doubtless, it became subject to the public right of navigation. Here the 
new channel was both navigable and tidal, and yet the public right of 
fishery did not accrue, because the pritn& facie right of the Crown to the 
soil of the bed was rebutted in this case by the pre-existent ownership of a 
private subject, which, notwithstanding the occurrence of a change in the 
condition of the land, remained, except, as regards* the public rigbfc of 
navigation, wholly untouched. • 

That this is the only correct view of the law upon this point is fur- 
ther confirmed by the decision of the Court of Queen's Bencli in ffar* 
greaves v. Diddams.^ In that case a non-tidal and non-navigable river was 
made navigable by artificial operations executed under powers conferred 
by an Act of Parliament, which left untouched the rights of the riparian 
owners to the soil of the bed. It was held that the public did not acquire 
any right of fishing in such waters. The case of Mussel v. Burek^ 
in which the Court of Exchequer followed the above ruling, carried the 
doctrine still further, because tlieris the public was held not entitled to 
fish, notwithstanding evidence had been adduced of the exercise by the 
public of the right of fishery in the waters in question for more than 
forty years. 

Effect of alteration of the channel of a tidal navigable river 

upon the public right of fishery— From the doctrine above stated, 
follows an important consequence, namely, that when a tidal navig- 
able river, by gradual and imperceptible mear^, encroaches upon ti.e 

* Murphy v. jBy«», Ir. R. 2. 0. L. 413 ; Bloomjield y. Johnson^ Ir. R. 8 G. L 68; PearM r. 
ScoUher, 9 Q. B. D. 162. See also Reg, v. Borrow, S4 Jnsfcioe of Peace, 58, where Gookban, 
G J., expressed a doabt with regard to the correctness of the doctrine stated in Mwrph^ f. 
JZyon, supra, namely, that the pnblio has no right to fiih in a narigabla river abore the flow of 
the tide. • 

• L, R. i Bx. 861. ' • L. R. 10 Q. B, 582.  85 L. 5. N, 8. 486. 
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laud of a subject, and thereby changes its course, the pul}lic right of fish-, 
ing is transferred to this new channel, even thoagh the extent of the 
eucroach meat be clearly ascertainable;^ but that when an alteration in 
tlie channel takes place by means of a sadden and manifest change, the 
right of the subject to the soil, though now covered by water, continues 
as before, and the public does not acquire any right of fishing in the new 
channel.* * 

Prerogative of the Crown to appropriate or grant several 
flsheries in tidal waters anterior to Magna Charta— Although 

the right of fishing over the foreshore of the sea and in tidal waters^ 
prim& facie, de iure communi, belongs to all the subjects of the realm, 
yet, antecedent to Magna Gharta, the Crown possessed the power of either 
appropriating itself^, or granting to any of them a several fishery in any 
portion of such waters (either with a right to the soil annexed or without 
it), and thereby excluding the public from the enjoyment of their 
* inherent right.' 

EjQfect of Magna Charta on such prerogative— The Great 

Qliarter restrained the exercise of this royal prerogative, and forbade ap- 
propriations or the creation of several grants for the future, although it 
bft untouched such appropriations or several grants as had been made 
Bot later than the time of Tegal memory, that is, the reign of Henry II.* 

In what cases may a claim by a private individnal to a 

1 Foster v. Wright 4. C. P. D. 438. Though this o%8e related to a prirate river, the ra- 
bbnoa decideDdi of the jadgment are clearly applicable to the oaae of a tidal navigable 
river also. 

* Mayor of Garliale v. Qrahamf L. B. 4 Ex. 861. 

8 Hale de lure Maris, p. 1. o. 6; Hargrave*s Law Tracts, 11 : NeillW, Duke of Devonshire, 
I App. Gas. (135) 172, per Lord Blackburn. 

 MalcoUnson v. O'Dea* 10 H. L. C. (5^3) 618 ; Neill v. Duhe of Devonshire, 8 App. Oas. (185) 
178, per Lord Blackburn ; Schultes' Aquatic Rights, 76-84. Qoubts have quite recently been 
izpressed' in quarters of eminent authority as to the correctness of the interpretation put on 
ho 16th /chapter of the Magna Charta, by which the sovereign is thought to have been re* 
itraioed from granting or appropriating exclasive fisheries in tida^ waters. In Neill v. Duke of 
tkofmshire (p. 177), Lord Blackburn said :— ** And Uiere seems to me, if it were res integra, 
Mnftiderable doubt whether the 16th chapter of the Magna Charta did more than restrain 
ihe writ de defensione ripariae, whereby when the king was about to come into a county, all 
lersona might be forbidden frqm approaching the banks of the rivers, whether tidal or not, 
fhat the king might have his pleasure in fowling and fishing therein, a prerogative very ana- 
ogoos to the forest rights, (see the writ, Hargrave's Latr Tracts, p. 7)." See also Duke of 
)ewmshire v. Pattinsont 20 Q. B. D. 263, (in which the Court of Appeal entertained the same 
fift^)i Somerset y. Fogwed, 5 B. & 0. 875. 

45 
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^several fishery in tidal waters be valid— A claim, therefore, by & 

private individual to a several fishery over the foreshore of the sea and 
in t^dal waters, io be valid in law, must be founded upon, and proved by, 
a charter, grant or royal appropriation made before Magua Charta, or ; 
upon prescription and immemorial enjoyment from which a grant or ap- 
propriation can be lawfully presumed to have been made before tiiai 
epoch. ^ * I 

But a grant of a several and exclusive fishery made by tlie Crown ' 
since Magna Charta is not always ineffectual. Law recognizes the vali- 
dity of such grants if the several fisheiry had been appropriated by tlie 
Crown before Magna Charta,s or, having been created in favour of a private 
individual before Magna Charta, had come back into the possession of the 
Crown afterwards, by forfeiture or otherwise. " It is not law, and thb 
can never be too often repeated," said Lord Blackburn in Neill ▼. Duh 
of Devonshirey^ adopting the language of the Master of the Bolls in tiit 
same case before the Irish Court of Appeal, '^ that the Crown cannot graoi 
a several fishery in tidal waters since Magna Charta. *Such a statement is 
illusory and contrary to law. It can grant a several fishery in snoti 
waters since Magna Charta, if that fishery existed before Magna Charta. 
If a tidal river in which there was prim& facie a right in the public ^ 
fish was appropriated by an individual or by the Crown before Magna 
Charta, that individual or the Crown, if the Crown has got it back, can 
grant it after Magna Charta. That is a settled principle on which evexy 
one of the cases connected with the several fisheries in tidal rivers have 
been adjudicated upon in this country.*** 

Reversion to the Crown of a several flshery in tidal 
waters by forfeiture or othepwise.— A several fishery by revertii^ 
to the Crown by forfeiture or otherwise does not merge and cease to exist; 
for if the sovereign could himself acquire this right before Magna CharU. 
and continue to hold it afterwards, there is no valid reason why he shoidi 
not be capable of holding it afterwards, if it came back to him.^ 

Modes in whieh a right to a several fishery in tidal waters 

' Hale do lore Maris, p. 1» o. 5; Hargrave's Law Tracts, 17-21 ; Malcolms«m ^ Dta^'R 
H. L. 0. 693 ; Neill v. Duke of Devonshire, 8 App. Oas. 135. • 
8 N^U V. Duke of Devonshire^ 8 App. Oas. 186. » 

8 8 App. Gas. 135. 

 Neill y, Duke of DevorMhire, 8 App. Gas. (136) 189, per Lord Blackbnm. 

• Neill V. Duke of Devonshire, 8 App. Gas. (186) ^^9, per Lord filaokburn ; North StA^^ 
(DvCke of) V. Houghton, L. K. 6 Ex. 127 ; Mogers v. Allen, 1 Camp. 310. « 
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maybe claimed by a subject. — As I said just now, a right to a seyera]^ 
fishery in tidal waters may be claimed either by charter or express grant 
or by prescription. In either case, the burden, undoubtedly, is upon the 
claimant to establish affirmatively by clear and positive proof, either 
fUJttial or presumptive, the acquisition of such a right in any of the 
mode* which the law allows ; because such a claim is in derogation of the 
right of the Crown, and the primi facie right of the general*pub]ic,i 

Nature of proof requisite iu each case.— If the claim is made 

under a charter or express grant, it will, of course have to be determined 

by the language of the instrument, taken in conjunction with the sur- 

ronnding circumstances. But proof of such ancient grants, made in 

or before the reign of Henry II, it is not possible at this distance of time 

to adduce, either by documentary or parol evidence. Therefore, from the 

inecessity of the case, the House of Lords, «f olio wing the authority of 

ZfOrd Hale, laid down in Malcolmson v. O^Dea^, and NeiU v. Duke of Devon- 

l$hire,^ the doctrine that such a claim to a several fishery could also be 

iitfstained by prescription. Willes, J., in the opinion which he delivered on 

\ kihdli of the learned Judges, in the former case, thus explained the rule of 

law : — " If evidence be given of long enjoyment of a fishery, to the exclusion 

i #f others, of such a character as to establish that it has been dealt with 

aa of right as a distinct 'and separate property, and there is nothing to 

shew that its origin was modern ; the result is, not that you say, this is a 

usurpation, for it is not traced back to the reign of Henry II, but that 

you presume that the fishery being reasonably shewn to have been dealt 

with as property, must have become such in due course of law, and, 

Sttierefore, must have been created before legal memory."* 

The qualification ** and that there, is nothing to show that its origin 
was modern '^ which'restricts the rule laid down in the above passage, is 
most important and distinguishes at once this species of prescription from 
&e other, according to which, under certain circumstances, an uninter- 
rupted enjoyment of an easement for twenty years gives rise to a presump- 

1 Fitwxdter's ease, 1 Mod. 106, per Lord Hale, 0. J. ; Carter v. Mureott^ 4, Burr. 2162, per 
Lord Mansfield; Meg v. Stimpson, 4 B. & 3. 301 ; Schnltes' Aquatio Kights, 71. 

» 10 H. L. 0. 593. See aUo Oann v. Free Fishere of WhiUtahle, 11 H. L. 0. 192. 

8 8 App. Cas. 136. , 

^ 10 H. L. G. 618. As to what may be sufficient evidence of a title by proscription 
lee also; UUle r. Wingjieldy Ir. B. 8 G. L. 279 ; Ir. B. 11 G. L. 6) ; Manual y. Fisher, 6 G. B. 
I?. S. 866; O'KeUl v. Allen, Tr. B. 9 G. L. 132; Holford v. Oeorge, L. B. 3 Q. B. 0*9; Edgar v. 
Comr^'saionere of Fisheriis, 23 L. T. N. S.*732. 
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tion o£ a nioderif lost grant from one subject to another. In the ca^e of 
prescription, sach as would sustain a claim to a several fishery in a pabtie 
navigable river, the presumption of a lost grant created since l^al 
memory is excluded. " It will not do to prove thirty years' enjoyment of 
such a right, commencing at the beginning of the thirty years, or eom- 
mencing at the beginning of any other epoch later than the end of the 
reign of Hertry II ; and for this reason, because as soon as you show that 
the origin was later than the time of Henry II, you negative the in- 
ference of a usage from that period, which inference is the foundatioii 
of the conclusion, that there was a grant as early as the reign of 
Henry II,"* 

Kinds of several fishery in tidal waters.— A several fiBhery in ; 

tidal waters may be either (i) in gross,^ i. a., as a personal right attaching 
to an individual or a corporation, (for, according to Lord Hale, many eccle- 
siastical establishments had such rights,) or it may be (ii) appendant or 
appurtenant^ to a manor or to a naked freehold.^ ' 

Nature of each kind of several fishery— As the Crown is the 

primd. facie owner of the soil of the foreshore of the sea as well as of aQ 
tidal waters, it might before Magna Charta have made a grant to t 
subject either of the soil and the fishery together, or of the soil alone, oc 
of the fishery alone — the two rights being separable. Whether in any 
given case there is a grant of a several fishery al all, or if there is one, 
whether it exists with or without the ownership of the subjacent soil, will 
depend in general upon the construction of the ancient grants upon which 
the claim is based, as explained by evidence of subsequent possession and 
enjoyment.'^ There can be no doubt that grant of the soil alone will not 
entitle the grantee to exclude the public right of fishery, for the Crown 
itself could not have excluded the public right of fishery without an ap- 

I Edgar v. Commissionera off^hers, 23 L T. N. S. 732. 

S Hale de lare Maris, p. 1, o. 5 ; Hargrave's Law Tracts, 18. The oase of Neill ▼. Iklt 
. of Devonshire, 8 App. Gas. 135, also shows that some ecolesiastical oorporations ia Irelirf 
possessed rights of fishery in^ross. Bat instances of such fisheries owned separately fiorathe 
ownership of manors or lands are, as Mr. Morris observes, extremely rare. The title to » 
fishery, according to him, is almost always shewn in oonnection with or as parcel of a oiaoor; 
Hist, of the Foreshore, 7*7, (note q.) , 

d Hale de lore Maris, p. I c. 6; Hargrave's Law Tracts, 18; Hall on the Seaahoie [&< 
ed.), 49 ; ShiUtlewoHh v. Jie Fleming, 19 0. B. N. S. 702 ; Rogers v. Allen, I Camp. 306. Of M* 
V. Stimpson 4 B. A 8. 301. 

« Hayes v. Bridges, 1 R. L. & S. 390; Hall on the Seaaliore, (2nd ed.), 62. 

h Peterson's Fishery Laws, 20. ^ . 
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propriation or a grant of several fishery, and a grantee *from the Crowq 
certainly cannot claim a higher right.^ 

Nor, where the right to the soil and the right to the exclasive fishery 
in any portion of tidal waters exist together in the hands of a snbject 
under a valid grant from the Crown, such as in the case of a several fishery 
in tidal waters appurtenant to a manor or freehold, will the transfer of the 
right fo the soil, (unless there be express words in the coifveyance) en- 
title the transferee to claim a right to the several fishery. The right to 
the several fishery will still remain in the person of the transferor as a 
several fishery in gross.* The proposition upon which this rule is^ and 
must needs be, based is that, in tidal waters the right to an exclusive 
fishery is not of so ancillary and accessorial a character that it must 
\ necessarily follow the ownership of the soil as its principal. 

[ Does the right to a several fishery in tidal waters raise any 
[ presumption as to the ownership of the subjacent soil P— If then 

in tidal waters the ownership of the soil does not primd; facie import 
a right to a several fishery, the question arises does the converse proposi- 
tion hold good ? Does a right to a several fishery in tidal waters raise 
a presumption that the owner of the fishery is also the owner of the soil? 
{Notwithstanding the abolition of the technical rules of pleading to which 
it mainly owes its origin, the question still possesses a practical interest ; 
for islets might arise' or derelictions take place in tidal or non-tidal 
waters, in which a person owns a several fishery, and he might not be able 
jto show any right to the soil by the production of any grant. In such 
cases he could still advance a claim to the islet or the derelict soil, if the 
presumption were held valid in law. 

Granting for the sake of argument that, such a presumption as this 
might arise, the foundation for it must be sought in the assumption that 
a several fishery in tidal waters is incident to the ownership of the soil. 
Bat this, as I have already shewn, has been conclusively settled not to 
foe the law in the case of tidal waters. 

Passing from this inferential reasoning, the unanimous judgment 
of the King's Bench in Duke of Somerset v. Fogwell^ which has never 
yet been questioned, may be accepted as a direct authority for a negative 
answer to the question ; although, no doubt, an observation occurs in it 

' Hall on the Seashore (2iid ed ), 64. 

^ NeiU Y. Duke of Devonshire, 8 App. Gas. 185. 

* 5 B. & C. 875 ; Htill on the Seashc^e, (2nd ed.}, 62-66. 
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jvhich sepm apparently to militate against this view, but which, however, 
iiui8t evidently be restricted to the case of non-tidal waters. The result, 
tfaer^ore, is, that although, as a matter of fact, a several fishery in tidal 
waters is generally coupled with the ownership of the soil, there is no 
presumption that in such waters the one necessarily implies the otber, 
whether the fishery be enjoyed by means of moveable apparatus, soeh u 
nets and ho(7ks, or by engines fixed in the soil, such as weirs, stakes, &e. 

Effect of shiftmg of the channel of a tidal navigable river upon thi 
ownership of a several fishery. — If a tidal navigable river, in which a sab- 
ject owns a several fishery under a grant from the Crown, suddenly 
changes its old channel and works a new channel for itself through the 
land of a private individual, then, in such a case, as ^* the right of tbe 
sovereign to grant a separate fishery in a tidal river, ' depends upon tbe 
existence of a proprietorship in the soil,' "^ and as a sudden change in the 
course of a river does not take away the right of the private owner to the 
soil and vest it in the Crown, the right to the several fishery cannot be 
followed from the old to the new channel* ; but it is otjierwise, if therirer 
shifts its course by slow and imperceptible degrees*. 

Mayor of Carlisle v. Oraham. — Lord Chief Baron Kelly, in delivering 
the judgment of the Court in May<yr of Ca/rlisle v. Qrahatn^, 8aid:-r 
^^ And we are called upon to decide the question which now .arises for 
the first time, — Is the several fishery of a subject in a tidal tiver, the 
waters of which permanently recede from a portion of its course and flow 
into and through another course, where the soil and the land on both 
sides of the new channel thus formed belong to another subject trtJie' 
f erred from the old to the new channel, and so a several fishery created 
in and throughout such new chancel, or in some, and if in any, in what 
part of it P No authority has been cited at the bar nor is any to be 
found in the books to the effect that nndef such circumstances, a severel 
fishery is extended into or created in the new channel thus formed in the 
tidal river. 

^^ It is said in llolfe's Abridgment, and appears to have been remark* 
ed by Thorp, J., in a case in the Year Books, 23 J]dw. S, c. 98, that wher- 
ever the tide flows and reflows it may be called an arm of the sea, au' the 

1 Per Lord O'Hngan, in Neili v. Duke of Devorishirej 8 App. Cae. (135) 157. 

8 Mayor of Carlisle v. Graham, L. R. 4 Ex. 361. 

8 Foster ▼. Wright., 4 C. P. D. 438. 

* L. R. 4 Ex. 861. • • 



4 
4 



EFFECT ON TBK FISHERY WHEN THE CHANNEL OF A UIVEB SHIFTS. 359 

water be a highway and changes its course from one soil^to another, stil^ 
it becomes a highway there where the water flows^ as it was before in its 
Mcient course, so that the lord of the soil cannpt disturb the waters in 
this new course. But this proposition, if true, as regards the ase by the 
public of the tidal waters as a highway, or the exercise of any other pub- 
lic right, fails to shew that ar private right to a several fishery arises 
within the new course of the tidal waters. In the case of Murphy ▼• 
S.yan\ O'Hagan, J., in delivering the judgment of the Court, says, ^ But 
whiht the right of fishing in fresh water rivers in which the soil belongs 
to the riparian owners is thus exclusive, the right of Ashing in the sea, 
its arms and estuaries, and in its tidal waters, wherever it ebbs and flows, 
is held by the Common law to be publici iuris, and so to belong to all the 
^lubjects of the Crown, the soil of the sea, and its arms and estuaries and 
^ai waters being vested in the sovereign^ as a trustee for the publico 
the exclusive right of fishing in the one case, and the public right of 
fishing in the other, depend.upon the existence of a proprietorship in the 
Boil of the private river by the private owner, and by the sovereign in a 
poblic river respectively.' And this is the true principle of the law 
teaching a several fishery in a tidal river. If, therefore, the right of 
the Crown to grant a several fishery in a tidal river to a subject is deriv- 
ed from the ownership of the soil, which is in the Crown by the Common 
Iaw, a several fishery cannot be acquired even in a tidal river if the soil 
helong not to the Crown but to a subject. And all the authorities, 
ancient and modern, are uniform to the effect that if, by the irruption 
of the waters of a tidal river, a new channel is formed in the land of a 
TObject, although the rights of the Crown and of the public may come 
into existence and be exercised in what has thus become a portion of 
^ tidal river or of &n arm of the sea, the right to the soil remains in the 
owner, so that if at any time thereafter the waters shall recede and the 
nver again change its course, leaving the new channel dry, the soil be- 
^naea again the exclusive property of the owner, free from all rights 
whatsoever in the Crown or in the public." 

Free fisherjr in tidal waters.— A free fishery may also exist over the 
foreshore of the sea and in tidal waters. A right to this kind of fishery 
being very much similar ^o the right to a several fishery, the modes of 
Origin and the incidents of this right do not materially differ from those 
of a several fishery. 

^ » Ir. R.'^ C. L. 143, at p. 149. 
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It is obvious that there cannot be a common of fishery in tidal waUc 
in which a public right of fishery exists.^ 

Itestrictions upon tbe mode of eiyoyment of a several fishery, or i 
the public right of fishery, in tidal waters.— The right of fishery in tidli 
waters, whether public or several, must be exercised in due subordin&tioi 
to the paramount interests of public navigation. Any act which inter 
feres with or^derogates from this right is unlawful. Thus, a demand iij 
a private individual, without an adequate quid -pro quo, (such astli 
maintenance of beacons and buoys for the safety of navigation), to iaM 
tolls from all vesse*ls which cast anchor within the limits of his oysti 
fishery, has been held to be illegal, although there is in such a case i 
temporary occupation of his soil,' however trifiing in extent. 

Fishery in non-tidal rivers and streams— Right of fishery in mi 
waters prima fletcie vested ^-in the riparian owners— In non-tidal riven 
whether navigable or not, the right of fishing is prini& facie vested in di 
riparian owners, not in common, but in severalty, the right of each of siw 
owner being co-extensive with his ownership of the subjacent soil of tin 
portion of the bed which lies between his frontage and. the middle ihre^ 
of the stream .8 And if the same person be the owner of lands on boi 
sides of the river, the right of fishing therein primfl, facie belongs to hii 
exclusively,, according to the extent of his riparian frontage. 

" Fresh rivers of what kind soever," says Lord Hale, " do of commai 
right belong to the owners of the soil adjacent ; so that the owners of th 
one side have of common right, the propriety of the soil, and conseqaeiitl 
the right of fishing, usque filum aquae; and the owners of the other sli 
the right of soil or ownership and fishing unto the filum aquae on thd 
side. And ijF a man be owner of the land of both sides, in common pit 
sumption, he is owner of the whole river, and hath the right of fidbinj 
according to the extent of his land in leng*th/** 

1 Hall on Profits & Prendre, Ac., 307. 

• Qann v. Free Fishers fif JFhitstahle, 11 H. L. C. 192; Foreman v. Free Fishera o/FM 
etahle, L. R. 4 H. L. 0. 285. 

• Hale de lure MariB, p 1. c. 1 ; Hargrave's Law Traots, 6 ; Rotfal FUh4try of the Banni 

DaYies, 149; FitzioalUt^s case, 1 Mod. 106; Bickett v. Morris, h. R, 1 H. L. (So. App.) IT 

Wishart ▼. Wyllie, i Macq. H. h. 389 ; Mayor of Carlisle v. Oraham, L. E. 4 Bx. 361 ; MwpM 

V. Ryan, Jr. R. 2 0. L. 413 ; Cooper v. Phibbs, h. R. 2 H. h. 165, per Lord Cranworth j P»irt 

V. Scotc/ier, 9 Q. B. D. 162 ; AngeU on Wateroonrses (7th ed.), §§ 61, 64, 65 : Schaltea' Aquati 

Rights, 61 ; Woolryoh on Waters (2nd ed.), 122. 

^ Hale de lure Maris, Ibid, * * 
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Foundation and nature of the right.-— The right of ^shing in non« 
dal rlFcrs is not a riparian right, which, as I have already pointed out in 
previous lecture,^ arises out of the lateral contact of land with the flow of 
ater,* and not out of the ownership of the soil of the bed of the stream, 
f is — as the words '^ and consequenMy the right of fishing '% in the passage 
have just read from Lord Hale, taken in connection with the previous 
mtext, prove — a fragment of the proprietary interest in tiie subjacent 
dl, a mode of enjoyment of^ or a kind of profit issuing from, land, when 
happens to be covered with water, and may be transferred or appro- 
liated either with or without the property in the bed or bahk to another 
irson, whether he does or does not own land on the borders of, or 
Ijacent to,* the stream.^ When this right exists in concomitance with 
»e ownership of the soil, it may aptly be described as predial or territorial 
ihery.* When it is severed from it and transferred to another, so that 
le right of fishing alone exists in one person, and the ownership of the 
il subject to this right exists in another, it is called a profit & prendre. 

Enumeration of the different kinds* of right of fishery in such waters. 
^There may be a-several fishery, free fishery and common of fishery as 
Al in non- tidal waters and streams, as in tidal waters. 

Ambiguity of the term ' several fishery/ when applied to non-tidal 
aters. — ^The term ' several fishery,' as applied t6 non-tidal waters, has a 
)uble signification. It is used sometimes to denote that exclusive right 
I fishing which is incidental to, and is a component part of, the owner- 
lip of the soil, — the territorial fishery, as it is more con*ectly designated ; 
id sometimes to refer to the exclusive right of fishing granted by the 
irner of the soil to a stranger independently of any proprietary interest 
I the soil — a mere profit ft prendre. 

Modes n which a several fishery in such waters may be created.— A 
sveral fishery in non-tidal waters may be claimed by grant or by pre- 
sription. 

Does the right to a several fishery in non-tidal waters raise any pre- 
imption as to the ownership of the subjacent sou'?— A several fishery in 
Dn-tidal waters being a right of an accessorial character and incident 
» the ownership of the soil, there is a presumption in law, until the 

' Supra, 257—260. * • Xy<m v. Fishmongers' Co., I App. Cas. 062. 

* Hale de lure MariB, p. 1, o. 1 s Hargrave's Law Tracts, 5 ; Schaltes' Aquatic Rights 
^ 89 ; Marshall v. UUeswater Qieam Navigation Co., 8 B. & S. 732 ; Bristowe t. CorMican. 
App. Cas. 665. ^ 

^ Bchaites' 'Aquatic Riglitflf 87 ; Woolryoh on WaterSj (2iid ed.), 118. 
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(Jbntrary is she^n, that the owner of the soil is also the owner of tbe 
several or exclusive fishery in the water whioh covers the soil. But the 
question v^hether the converse of this proposition, namely, whether the 
right to a several fishery carries with it a presumption that the owner 
thereof is also the owner of the subjacent soil, is true or not, has been tbe 
subject of much controversy amongst the earlier as well as the m^'i^ 
modern authorities. The earlier authorities laid down that the owner- 
ship of the soil was absolutely essential to the existence of a 6e?enl 
fishery in private waters. But this position has been assailed with uracil 
acuteness and .considerable learning by Mr. Schultes,^ followed in tlds 
respect by Serjeant Woolrych ; and it is now admitted on all hands, 
that a several fishery may exist independently of the ownership of tkfi 
soil in the bed of the water.* 

But, though it is unquestionable that the right of fishery may be. 
dissociated from the right to the soil, and may be transferred to anotberil 
as a mere incorporeal right, the prepondemnoe of authority in England 
is in favour of the doctrine that the right to a severarfishery in non^tidal 
waters primd, facie imports the ownership of the soil; In the case of 
Holford V. Bailey,^ Lord Denman, C. J., in delivering the considered judg- 
ment of the Court of Queen's Bench, said : ^* ]So doubt the allegation A 
a several fishery, primd facie, imports ownership qf the soil though thej; 
are not necessarily united.'^ And the same doctrine was enunciated h], 
Parke, B., in delivering the judgment of the Court of Exchequer Ghaa* 
ber in the same case. 

The authority of this case was followed by the Court of Queen'3 
Bench in Marshall v. Ulleawater Steam Navigation Co.y^ where the same 
question was raised and the earlier cases were very fully discussed at tbo 
bar. In that case the grant of a severa,]. fishery was accompanied kj 
livery of seisin, and it reserved a certain quit-rent to the then lord of ^ 
manor. The majority of the Court, Wightman and Mellor, JJ., held thaii 
right to the soil passed by the grant, inasmuch as a feoffment with liTeif 

o 

of seisin, and the reservation of a quit-rent were not at all appropriate to 

i See the anoient aathorities collected in Hargraye's notes upon Co. Litt. 122 (b) & Ti 
Bohnltea* Aquatic Righta, 44-46; Woolrych on Waters (2n4,ed.), 114-116, with the antiiort 
comments thereon. 

2 Holffyrd v. BaUey, 8 Q. B. 1000; 18 Q. B. 426 (in error); 16 L. J. Q. B. 68; U 
li. J. Q. B. 109 ; UaTBhall v. Ulleswater Steam Navigation Go,, 8 B. A 8. (782), 747. r hiri 
Cockbum, 0. J. *■ * 

» 8 Q. B. (lOOO;, 1016. * 8 B. * S. (732), 747-748. * 



4 
PRRStTMPTION AS TO OWNERSHIP OP SUBJACENT SOIL. 368 

tbe transfer of an incorporeal right.^ Cockburn, C. J., however, tbougk 
acquiescing in the judgment of tbe majority, in consequence of tbe 
weight of authorities by which he felt himself bound, was himself 
of opinion that, both according to reason and principle, a right to a 
several fishery did not import a right to tbe soil. His Lordship thought 
that t^e livery of seisin and the reservation of a quit-rent could be ex- 
plained on the ground that they had been made by the parties under a 
mistake of law. After citing the opinion of Lord Coke to the effect 
that, upon a grant of a several fishery, even when accompanied by livery 
ti seisin, the soil does not pass, his Lordship thus proceeds to observe :— 
**Now independently of the high authority of Lord Coke on such a 
matter, I must say that this doctrine appears to me the only one which 
is reconcileable with principle or reason. It is admitted on all hands 
^tiiat a several fishery may exist independently of the ownership of the 
toil in the bed of the water. Why then should such fishery be consi- 
dered as carrying with it, in the absence of negative proof, the property 
in the soilP On lihe contrary, it seems to me that there is every reason 
for holding the opposite way. The use of water for the purpose of fish- 
ing is, when the fishery is united with the ownership of the soil, a right 
4ocidental and accessory to the latter. On a grant of the land, the 
li^ater and the incid^tal and accessory right of fishing would neces- 
«arily pass with it. If, then, the intention be to convey the soil, why 
not convey the land at once, leaving the accessory to follow P Why 
grant the accessory that the principal may pass incidentally P Surely 
8uch a proceeding whould be at once illogical and unlawyer-like. The 
greater is justly said to comprehend the less, but this is to make the con- 
verse of the proposition hold good. -A grant of land carries with it as 
^e all know, the mineral, whijh may be below the sui-face, But who- 
ever heard of a grant of the mineral carrying.with it the general owner- 
ship of the soilP Why should a different principle be applied to the 
grant of a fishery, which may be said to be a grant of that which is 
above the surfiace of the soil, as a grant of the mineral is a grant of that 
which is below itP Nor should it be forgotten that the opposite doctrine 

^ See, however, an article ih 5 Q. L. Reyiew, 29, in whioh the learned writer quotes several 
Barlier authorities to show that feoffment and livery of incorporeal hereditaments were possible 
jut as far as, though no farther than, feoffment and livery of corporeal hereditaments. 
See also a criticism on {his article in th^ same volnme of the Q. L. Beview on p. 218, and a 
'^ply to it by #he writer of the original article on p. 328. 
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involves the startling and manifest absurdity that sbonld the water be 
diverted by natural causes or become dry, the fishery, which was iibfl 
primary and principal object of the grant, would be gone, and the pro- 
perty in the soil which only passed incidentally and as accessory to the 
grant of the fishery, would remain." 

In the Irish case of Bloomfield v. Johnsan^^ Baron (now Lord) Fit^gerali 
went further than this and in a very learned judgment expressed hii 
opinion that the grant of a several fishery by the owner of the soil, eTOi 
if accompanied by livery of seisin, would not pass the soil. 

The presumption that the owner of a several fishery is prim6 facii 
the owner of the soil, obtains only when the- terms of the grant are un- 
known, for if the grant shows that an incorporeal hereditament was 
intended to pass, the presumption ceases.* 

Several fishery in oni^ subject to a limited right in another- 
Although a several fishery is by its nature exclusive, so that no otfaei 
person can have with the owner of such a fishery a co-extensive right 
therein, yet it has been held that a partial independ^it right in anotber, 
or a limited liberty does not derogate from the right of the general 
ownen Thus, when the owner of the soil granted a several fishery with 
the exception of an oystery, and reserved to himself the right to tato. 
fish for the supply of his own table, the grant was held to be that of a 
several fishery.* 

Free fishery in non-tidal waters. — ^A free fishery in non-tidal waten 
— sometimes used synonymously with a common of fishery — is, as I haie 
said before, a right of fishing in a particular place co-extensive with 
others ; that is to say, it may exist in the owner of the soil in conjaoe- 
tion with a stranger, or in two or^more strangers to the exclusion of the 
owner of the soil.* ^ 

A free fishery has been held not to import ownership of the soil.* 
Franchise fishery in non-tidal waters.— Another kind of fisherj, 
namely, a franchise fishery in non-tidal rivers, similar to a&ancliifi0 

1 Ir. R. 8 0. L. (68)106. 

a Duke of Somerset y. Fog'well, 6 B. & C. (875) 8S6. 

a Seymour ▼. Lord Courtenay, & Bbtt. 2814. Cf. Jffolford r. Fritchard, 8 ) 19Si 
Bird y. Higgeneon, 2 A. A E. 686. ^ 

4 Bloomfield v. Johnsonf Ir. R. 8 0. L. (68) 107, per Fitzgerald, B.; Cart^ v. X« <^< 
Burr. 2162 ; Smith v. Eemp, 2 Salk. 637 ; Seymour v.^ Lord Courtenay, aupra ; Woo'* i •■ 
Watoni (2nd ed.), 122-128 t Sobnltes' Aquatic Biglit8»07. i 

* Bhomfield r. Jb^n^on, supra, * 
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fishery id tidal navigable rivers, discussed before at some length,^ wai 
attempted to be established in a very recent ease* which came before the 
Conrt of Appeal. It was argued that prior to Magna Oharta, the Crown 
could, as part of its prerogative, have an exclusive right of fishery not 
omly in tidal navigable rivers, but also in those rivers which are 
above ^the flow of the, tide, and the soil whereof belonged to a sub- 
ject; and further, that it could also, before that period^ grant such 
a right of fishery to a subject sp as to be a franchise in his hands. But 
upon an examination of the forms of writ in relation to the defence of 
rivers given in Lord Hale's treatise De lure Maris, the Lords Justices were 
of opinion that all that they seemed to establish was ^^ that prior to the 
Great Charter of Henry III, the king had exercised as part of his prero* 
'Pttive a right to cause various rivers, including fresh rivers above the 
flow of the tide, to be put in defence, ^. e., to* be kept close, in anticipa« 
tioa of a visit of the king for the purpose of fishing in the river, and 
farther that he required certain men, who were anciently liable to per- 
form the duty, to iftake preparations for his arrival by the construction of 
bridges ; that thiff prerogative was exercised by means of a writ addressed 
to the sheriff requiring him to put the river in defence, and that after 
•Magna Charta the prerogative was still exercised, but only in regard to 
rivers which had been.put in defence in the reign of Henry II.*' 

" But assuming " the Lords Justices went on to observe " this 
prerogative to have existed, we entertain serious doubts on the following 
queatiouB: — first, whether the prerogative would have authorized the 
bug to close the river against the owner of the soil or to assert any 
right in the river, except in preparation for a royal visit ; second, whether 
^e prerogative was not of a purely 'personal character^ existing only 
for the pleasure of the king aiyl his court, and consequently whether the 
prerogative could be granted by the king s% as to become a franchise 
in the hands of a subject; and thirdly, if it could be held by a subject 
^ a franchise, whether it could confer on the subject a permanent 
right to fish to the continual exclusion of the owner of the soil.'* 

Effect of shifting of the channel of a non-tidal river upon the right 
of fishery. — The question^whether upon an alteration in the course of a 
iion-tidal river, the right of fishery follows the new channel, depends, 
as in the case of tidal rivers, upon the nature of the change by which 
the new channel is effected. In the river shifts its channel by gradual 

^ Supra^ lft4— 355. > Duke of Dtvowfhire y. Tattinaon, 20 Q. B. D. (268) 27l» 272. 
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and imperceptible degrees, the right of fishery continnea in the chamtel; 
but if 9 on the other hand, the new channel is the result of a sudden and 
violent encroachment of the river, then, unless the encroachment be upon the 
land of the person who is also the owner of the former bed, the right <i 
fishery cannot be exercised in the new channel. The reason whieh 
underlies this rule is, that in the case of a territoipial fishery, a 8l<^w aod 
imperceptible encroachment by the river upon the land of an adjoining 
owner (though the extent of the encroacbment may be ascertainable after | 
the laj>se of several years), transfers, according to the law of aUavioDi 
his proprietary right in the soil to the owner of the original bed of tbe | 
river, to whose territory it becomes annexed, and over which his QAerj 
consequently extends ; but that when the encroachment is sadden aai 
manifest, the law of alluvion produces no change whatever in the 0W1le^ 
ship of the soil* The same Veason equally applies if the fishery be aa ] 
incorporeal franchise or right, because being dependent for its enjoymeni 
upon the subsistence of the proprietary right of the grantor, actual at 
presumptive, of the franchise or right in the subjacent servient soil, it 
does or does not continue in the new channel, according as such grantor 
does or does not acquire^ under the law of alluvion, the ownership ; 
of its soil, by reason of the channel being caused by the gradual or suddei ! 
action of the river. 

Foster v. Wright. — ^The rule that a territorial fishery in a non-tidil 
river shifts itith the changes in its course, where such changes take pla^ 
by slow and insensible degrees by the river encroaching upon the soil of 
an adjoining landowner, is established by the decision of the Court of 
Appeal in Foster v. WrightA In that case, the plaintiff who was lord d 
a certain mandr, and was entitled -to the right of fishery in a river run- 
ning through it, had enfranchised in favour of the defendant some land 
of the manor lying close vto, but not adjoining, the river. The rim 
gradually wore away the bank and the strip of land that lay between the 
•lands of the manor next to the bank and the defendant's land, and e?en- 

if 

tually encroached upon the latter by gradual and imperceptible degrea, 
though the extent of the encroachment was ascertainable and ii M 
ascertained at intervals of twelve years. The ^defendant having ' bed 
in that portion of the river which covered wtfat was originally u Pen- 
dant's own land, the plaintiff brought an action of trespass. The ^ mrt 
held the defendant liable on the ground that, the gradual encroac lenl 

1 4 C. P. D. 438. * 
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by the river had the efiEect of annexing the soil of the defendant to tb^ 
■oil of the plaintiff, and, therefore, of exclading his right of fishery over 
it 

Restrictions npon the exercise of the right of fishery in those non- 
tidal rivers that are navigable. — In those non-tidal rivers in which the 
public Jias acquired a right of navigation by grant or prescription or Act 
of Parliament, the right of fishery most be exercised in due subordinar- 
tion to such paramount right, and any interference therewith is a uui- 
lance and is indictable.^ 

Obstruction to the passage of fish. — For similar reasons, the owner 
ai a right of fishery must not erect weirs or other engines so as to 
obstruct the passage of fish up a river into the fisheries of other persons, 
because it amounts to a clear invasion of their right, and is therefore 
'actionable.* But it would seem that a right lo a weir may be acquired 
tnder the English Prescription Act, by enjoyment thereof for the statu- 
tory period.* 

The erection of dams or other similar structures^ in non-navigable 
iivers for mill purposes, in so far as they obstruct the passage of fisli, 
baa, in several of the states in America, been long regulated by positive 
Jkgislation, and the only available remedy in case of such obstructions is 
that provided by statuj^e* There the mill-owners are leqiiired to keep 
fishways in such d&ms*^ 

^ Hale de lore Maris, p. 1, o. 2; Hargrave's Law Traoto» 8 ; WUliama y, Wileoa, 8 A. ft 
I. 838. See Orr ^unng v. Colquhoun, 2 App. Gas. 839. 

' Weld T. Mornby, 7 East 195 j Lecanfield ▼. Lonsdale, L. B. 5 0. P. (69^) 726, per BoviU, 
O.J. 

» Solle ▼. Whyte, L. R. 8 Q. B. 286. 

^ Qoold on Waters, f 187. 
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LBCTURE XIV. 

FISHERY.— {Continued.) 

Ill (b). Fishery in navigable rivers — Under Boman law, right to fisb in perennial rivers com- 
mon to the public, — Appropriation by the sovereigns in feudal times of the right to fisk 
in xiavigabje rivers — Right of the pnblic to fish in navigable'rivers rehabilitated in Fraoce 
by the Code Kapoleon — Right also recognised in some of the states in Amines— In 
India, right of fishing in navigable rivers prim& faoie belongs to the publio— Hods d 
enjoyment of such right — Ezolnsive fishery claimable by private individuals by grant fmi 
Government or by prescription— Nature of evidence requisite to prove acquisition of so^ 
ezolnsive right — Whether exclusive right of fishery in a navigable river imports a n^ 
to the snbjaoent soil — Effect of shifting of, or of any other ohang^e in, the ohann^ of • 
navigable river upon the exclusive or the public right of fishery in the rivex— <7oiir» d 
decisions upon this topic in Bengal — Remarks — Fishery in non-navigable rivers or stieaBi 
—Right of fishing in such rivers or streams primd facie vested in the owner of the snb- 
jacent soil — Distinction between territorial and incorporeal fishery in non-navignBle 
stream— Modes of acquisition of incorporeal fishery— To whom does the right of fisfaerf 
in non-navig^ble streams fiowing between two estates, prim& ficoie belong ? — WbetJw 
exclusive right of fishery in a non-navigable stream imports a right to the subjaeeit 
soil — Modes of determining the right to the soil nnder different circumstances — Right o( 
the g^ntee of the entire julkur of a pergnnnah — Obstruction to the passage of fiab-"* 
Fishery in lakes and ponds — Right of fishing in small lakes, pands, &o, primA facie beloogf 
to him in whose lands they are situated — Right of fishing in large non-tidal navigaUB 
lakes, nnder English law — Under American law — Right of fishing in lakes, ponds, ko^ 
generally, according to Anglo-Indian law — Sums annually payable nnder a lease of a 
fishery, whether rent or not — Right of occupancy in respect of the julkur of a stream, A& 

B. Topics relating to rights of fishery in general — Whether a right to compensation existi 

for loss of right of fishery, when subjacent soil is acquired for public porposes — Whstixf 
the English Prescription Act applies, to right of fishety in gross — Provi^ons of the 
Indian Limitation Act and the Easements Act respectively regfitding right of fishery ia 
gross—A fiuctuating body of inhabitants of aViU, parish, or a borough cannot bj 
custom claim a right— Firsf reason for the rule— Second reason — Comments on t^e 
second reason — Ooodman v. Mayor of Saltash — Lutchmiput Singh v. Sadaulla Na»hayo. 

C. Remedies for disturbance of right of fishery (i) Civil action— (ii) Criminal proceedings- 

Roman law regarding feAs natune — General principles of law regarding the same topic 
— Provisions of the English Common law — Bkides v. Hi^(78— Liability of a trespasser for 
capture of ferse naturae 24 and 24 Vict. o. 96, s. 24 — Summary of the decisioci 
upon the section — Anglo-Indian law regarding feree natuftie — Cases in which captui% fl^ 
fish does not constitute any offence under the Indian Penal Code — ^Aot II of 1889 (B. C) 
-^Section 145 of the Criminal Procedure Code, how far applicable to rights of fiaheiy. 

Ill (b). Fishery in navigable rivess Under Rojnan law, right to 
flsh in perennial rivers common to the public— By the Boufkn law, bU 
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pereouial rivers,^ whether navigable or not,* were deemed public,* and the 
right of fishing therein common to all persons.* 

Appropriation by the sovereign in feudal times of the right to fish 
in navigable rivers. — But in subsequent times, when Europe began to be 
feudalized, some of the princes on the continent appropriated to themselves 
this privilege to the oxclusion of their subjects, and none were permitted 
to fish in navigable rivers except those that had obtaiifed a license 
from the Crown, by paying tribute. From this source large emolu- 
ments were derived, and they were regarded as part of the regalia of the 
Crown.* 

"The right of fishery" sajs Vinnius, "originally belonged to the 
people, from them it passed to the princes : so that no one can in these 
days exercise that right without a grant from the prince, (such grant 
Iteiug) confined within certain limits, and subject to certain regulations."* 
Be proceeds to add, however, that, it is lawful even now for individual 
citizens to fish with an angle in navigable rivers or lakes."^ 

Bight of the public to fish in navigable rivers rehabilitated in France 
1? the Oode Napoleon. — This was also the t>tate of the law in France 
before the revolution. The right of fishery, in navigable as well as 
/on-navigable rivers, was vested exclusively in the king, and those in- 
dividuals that possessed seignorial rights under him.* But the Napoleonic 
Code, which was framed after these odious feudal rights had been abolished 
ky several decrees of the revolutionary governments, declared all navigable 
rivers and * flottables ' streams to be the property of the state, and the 
right of fishing therein open to. the public, though such right was to be 
exercised subject to the control of particular laws.* 

^ Dig. xliii. 12. 1. 8. , « Dig. xliii. 1&. 1. 2. Of, Dig. xUu. 12. 2. 

* Dig i. 8. 4. 1 5 Inst. ii. 1. 2. ^ 

^ Flamina antem omnia ot porfcas pnblica snnt: ideoqjie ins pisoandi omnibas oommnne 
est in portus flaminibAsqae. Inst. ii. 1. 2. This is not qoibe correct, as according to Ro- 
man law perennial rivers alone were pablic. In the Digest we find it more aconrately laid 
down thus : " sed flamina^ Tpaene omnia et portns pablica sunt." pig. i. 8. 4. 1. 

' 2 Domat, Civil Law (trans, by Strahan), 883 ; Bk. 1. 1. 8. s. >. § 2 ; Schnltes* Aquatic 
^Hts, 5, 6. 

^ lus piscandi quoqne initjp penes populum fuit, inde ad Principes translatum : ut nemo 
^midiuris babeat, nisi concewn Principis, et certis limitibus ao legibus circumscriptum, 
^inniua, Comm. ad Inst. lib. ii. i. 1. text. De Fluminibus, &c. 

^ £t singulis civibus etiamnum ius est in flumine ant laou navigabili hamo pisoari. Yin- 
»in8, Comm. ad Inst. Jhid. 

* Sohulte^ Aqnatio'Rights, 98 ; 8 Kent, Comm.| 414. 

* Code NapoleQ|i,,§§ 638, 715. 
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Right also recognised in some of the states of America— Coming 

down to more recent times, we find that in several of the states in 
Amepca, notably in Pennsylvania and in North and South Carolina, 
wbich have repudiated the doctrine of the English Common law, with 
regard to the ownership of the beds of tidal rivers, the right of fishing 
in navigable rivers, .far above the flux and reflux of the tide, has ^always 
been held tb be primfl, facie vested in the state for the common benefit 
of all the members of the public, though, at the same time, the power of 
the legislature of a state to regulate and control the time and the mode of 
enjoyment of this common privilege, as well as to grant exclusive riglit* 
of fishing to private individuals, has, according to the undoubted weight 
of authority in that country, been also acknowledged,^ 

In India, right of fishing in navigable rivers prima fiacie belongs to 
the public. — In India, the right of fishing in navigable rivers, in those 
cases in which the bed forms part of the public domain, and does not 
constitute the property of any private individual, belongs prim& facie to 
all the members of the public* In most of the cases which relate to this 
matter, the doctrine has doubtless been enunciated in terms which seem 
at fii*st sight to raise the inference that this general right maybe asserted 
in those rivers alone that are both tidal and navigable ; but if the codcIuI; 
sions with regard to the ownership of the beds of navigable rivers, 
whether they be tidal or non-tidal, to which the discussions in the third 
lecture have led us, be accepted as sound, then the circumstance that in 
those cases the rivers also happened in fact to be tidal, must be treated ai 
wholly immaterial. 

Mod^ of enjoyment of such right.— This public right must, however, 
be exercised in a reasonable majaner, and subject to such regulations ss 
may be essential to secure due enjoyment of the right by all the members 
of the public' If any local custom as to the mode of enjoyment of the 

• 

I 8 Kent, Gomm., 418; Angell on Waterconrses (7tb ed.)i §§ OSa, 648, 549; QM 
on Waters, §§ 182, 189, ai^d the cases cited therein; Honck on Nayigable Rirsn, B 
220-224. 

" Iforidas Mai v. Mahomed Joki, (F. B.), I. L. E. 11 Oal. 434 j Viresa v. Tatyyot '. u a 

8 Mad. 467 ; FrosuTino Ooomar Sircar y. Ram Kumar Farooty, ]^ L. B. 4 Gal* 68 ; Baban i ^ack$ 

. y. Nagu Shravucha, I. L. B. 2 Bomb. 19 ; Gureeh Mossein Ghwodhry y. Lamb, Gal. S *~ 183^ 

p. 1857 ; Bagram y. Collector of Bhullooa, Sath. W. E. 1864, p. 248; ColU$tor o/ 12* tf- 

Ram Jadub Sen, 2 Sey. 873 ; 1 E. 0.' Gr. fi. 174. 

* Gf. Bahan Mayacha y. Nagu Shravi^haf I. L. E. 2 Bomb., 19 ; Viresa y. Tat^ l^- ^ 
8 Mad., 467. * * . 
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right is established, it mast be exercised in tb^ mtinner sanctioned by* 
such custom.* 

Bjtclttdlvd fishery olsdm^ble by private individttals by g^rant from 
Government or by prescription. — It may now also be taken to be conclu- 
sively settled that Govei*nment in this country may derogate from this 
public light or privilege by creating eitclusive rights of fishery in navigable 
rivers in favour of private individuals; and that such exclusive rights may 
be established either by proof of direct grant from Government or by 
prescription,* or by proof of enjoyment for such length of time as would 
suffice for the acquisition of a right to an easement, (which expression^ 
l»th under Act XV of 1877* and Act V of 1882,* includes a profit & 
prendre) against the Crowti.* 

Nature of evidence requisite to prove acquisition of such exclusive 

right.-^Sucb gratiis, being in their nature restrictive of the rights of the 
Crown and of the public, must be established by clear and conclusive 
«^idence.* A right of fishery in a navigable river, unless expressly men- 
tioned in the grant or the settlement dol, does not, as laid down in a 

^ ^ Karasayya ▼. 8ami, I. L. B. 12 Mad., 48, (where the oastom was prored to have been 
^Bly 30 years old). 

^ See cases collected m npte 2 on p. 370, supra. See also Gollector of Maldah r. 8yud 
^oorooddin, 1 Snth W. B. 116; Mamid Ali y. Krista Mohun Jalia, S. C. C. Bef. No. 8 of 1882 
(unreported). Okunder Jaleah y. Ram Ohum Mooherjeet 15 Sath. W. B. 212 ; Achumbit Jha v. 
Jfarun, U Gal. L. B. 9. See also s. 151 of Act XVIII of 1881 (An Act to consolidate 
ftnd amend the law relating to land-revenue and the powers of Bevenne officers in Central 
PfOTiaeeej, which contains a distinct recognition by the legislature, at least so far as regards 
the Central Provinces, of the right of Government to make exclusive grants of fisheries in 
Bsvigable rivers in favour of private individuals. 

^ See definition of * easement ' in the Act, s. 8. 

^ See definition of ' easement,' anc> of the expression ' to do something,' in s. 4. An 
examination of these sections will show that Act V of 1882 includes only what in the phrase- 
ology of English law is called ' profit & prendre appurtenant or appendant,' while Act XV of 
1877 includes this as well as profit A prendre in gross. 

* Viresa v. Tatyya, I. L. B. 8 Mad. 467. According to this cAse, exclusive enjoyment of a 
fchery in a tidal navigable river for a period of 60 years creates an exclusive right. But this 
» Apparently founded upon a provision (s. 15, last para.) in the Indian Easements Act (V of 
1882), which applies to Madras, Ooorg and the Central Provinces, and, since the passing of Act 
^U of 1891, to Bombay, NortA- Western Provinces and Oudh. The general Limitation Act 
(XV of 1877), s. 26, does not provide any period of time f o|^ the acquisition of an easement aa 
against the Grown. It is doubtful whether this Act applies to profits ft prendre in gross. 

* Bagram v. Collectfir of BhuLlooci, ^th. W. B. 1864, p. 243 j Oureeb Bossein Chowdhry y. 
ttarnbf Cal. S. 1>*1859, p. 1357 ; Prosunno Coomar Sircar v. Ram Kumar Varooey^ I. L. B. 4 Oal. 53. 
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ftomewbat early, case, pass under the general words ;^ nor does a mere 
recital in qninquinneal papers that a person is the owner of jnlloir (fishery) 
rights in a zemindari, permanently settled with him by GovemmeDt, gire 
snob person a right of fishery in a navigable river.* 

But the view entertained by the majority of the learned Judges 
(Garth, 0. J.. Mitter and Tottenham, JJ.) in the recent Full Benoh case 
of Hari Das Mai v. Mahomed Jak^ appears to be that, in ascertaining the 
boundaries of a grant of exclusive fishery, in a navigable river, or the nature 
of the rights of fishery confined within those boundaries, — ^whether thef 
be rights of fishery in a navigable river, or merely in small streams and 
lakes, — the Courts should be guided by the same rules of evidence as would 
be applicable for the purpose of determining the nature and extent of any 
other grant.* Prinsep and Pigot, JJ,, however, expressed a different vieif 
and held that nothing short of a grant in express terms would be \ 
sufBlcient. | 

Whether exchuriye right of fishery in a navigable river imports ft ! 
right to the subjacent soil. — It is quite obvious that the mere grant of an \ 
exclusive right of fishery in a navigable river cannot per se import a. ; 
right to the soil of its bed, when dereliction takes place, or the river hap- i 
pens to shift its channel. The negative of this position has been oo^- 
casionally contended for in the case of the non-navigable rivers and lakes, 
and to this I shall presently advert ; but so far as the proposition relates to 
navigable rivers, it seems to be so clear, that no question with regard to 
it appears to have ever been mooted in any of the reported cases. 

Effisct of shifting o^ or of any other change in, the diannel of a navi- 
gable river upon the exclusive, or the public right of fishery in the river.- 
if a navigable river shifts its course by slow and imperceptible degree 
the owner of an exclusive right of. fishery jn the old cliannel, or even tbe 
public, where no such exclusive right exists, may, reasoning by analogy 
from Regulation XI of 1825, be held entitled to exercise'the right of fish- 
ing in the new channel.^ But the well-established doctrine of Anglo- 
Indian law, namely, that the submerged site, unless the right thereto is 
expressly or impliedly abandoned, continues to be the propeH^^ : the 

1 Collector of Jeaaore ▼. Bechwith, 1 R. C. <fe Or. 243 ; 5 Sniji. W. R. 175. 

* Proaunno Coomar Sircar y. Bam Ooomar Parooeyf I. L. R. 4 Oal. 58. 
 I. L. R. llOal.484. • 

^ Tbe view taken bj tbe majority of tbe Oonrt is in cbnsonanoe witb tbe mle la.- daws 
by tbe Privy Council in Lord r. Commisatonwa of 8y%nBy^ 12 Moo. P.'O. 0. 478, for *' oai' 
atmotion of Crown grants. 

• Uaharumi Bhiheatwry Dabi v. Luckhy Dahi, 1 Sath. W. R. 88. ' i 
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original owner, would compel ns to doabt very mocfa, {whatever miglft 
be the mle in England,^ where no such doctrine prevails), whether in this 
couotrj, either the exclusive right of the individual, or the general* right 
of the public, to fish, could be followed into the new channel, if it formed 
wholly on the identifiable site of an estate belonging to a private person ; 
or, if ^ portion of the old channel underwent a change, so that it covered 
the recognizable site of some private estate, into any such portion thereof* 
If in such cases the site, notwithstanding its submersion, remains the pro* 
periy of the former owner, the right of fishing in the water which 
covers the site, ought also, according to reason and principle, to belong 
to him. 

It has been decided by the Calcutta High Court in a somewhat early 
case,' (which decision, it is worthy of note, is quite in harmony with 
the judgment of the English Court of Exchequer in the somewhat ana* 
logons case of Mayor of Carlisle v. Oraham)^^ that if a definite and ascer- 
tainable area is submerged at once by the sudden irruption of the waters 
of a river, the owner of an exclusive right of fishery in the river is not 

^ Entitled to extend that right over the area so submerged. 

The principle upon which the Court acted in this case indicates a 

*Q\esa recognition of the doctrine that, the proprietor of a piece of land 
is exclusively entitled to fish in the water which rests or flows over it, so 
long as his ownership of the soil continues. The ownership of an ascer- 
tainable and ascertained site, undoubtedly, according to the law of this 
country remains in the former proprietor, whether it be overwhelmed by 
a sudden inundation or diluviated by the slow and gradual introcession 
of a river ; and, if in the one case, the owner of the site has the exclusive 
right of fisliing in the waters which 'happen to cover it, there is ap* 
parently no valid reason why^in the other he should not possess the 
same right also. * 

It may, perhaps, be objected that this view of the law, however un- 
assailable in theory, is likely to present sometime^ serious practical dif- 
ficulties, such as where different portions of the new river-bed occupy 

1 Foster ▼. Wright, 4 0. P. D. 438. 

S Maharani Shiheesury Dab^ ▼. LueJthy Dahi, 1 Sath. W. B. 88. Bat it has been held by the 
Galontta High Court in a yerj recent case, Tarini Ghum Binha y. WcUson & Go. (I. L. B. 17 
Gal. 968} that, if a public navigable river shifts a portion of its channel and ooonpies the land 
of a private individual, the grantee of an ezolnsive fishery in the river from Government is en- 
titled to exercise his rfght in the portion of the channel newly formed, even though stioh new 
channel may have been the result of a sudden change in the river. 

• L. R. 4 Ex. 861, 






sttes belonging to different individuals. In such case, no doubt, the 
only equitable solution would be to apportion the fiaherj in the channel 
of thd river among the owners of the various sites. But the difficultf 
involved in this process is scarcely so insurmountable as to justify tbe 
subversion or confiscation of one of the ordinary incidents of territcwial 
ownership. • 

Current of decisions upon this topic in Bengal— Directly opposed ti» 
the view which 1 have just attempted to explain, is the rule laid down in 
a long series of decisions pronounced by the Calcutta Stidder Dewanny 
Adawlut, and subsequently by the High Court, that if a river (whethef 
navigable or otherwise, is perhaps immaterial, as no such distinction ap- 
pears to have been relied upon in these cases) has arms or inlets;* or, by 
flooding adjoining lands belonging to third persons,. causes lakes or hedi to 
be formed therein ;» or shifts its course leaving such lakes or other pieces 
of water in its old bed,* the grantee of a general right of fishery in the 
river, is primS, facie, if there be no express words in the grant to t-he 
contrary defining the limits, entitled to fish not only in the main channel 
of the river, but also in all such arms, inlets, lakes Or beeb, so long as an/ . 
communication between them and the main channel remains open daring 
all seasons of the year ; barring, of course, such lakes, &c., as are not * 
actually connected-with the channel, but are occasionally supplied by the 
overflowings of the river.* 

Remarks. — It is apprehended that this rule trenches upon one of tbe 
universally recognized incidents of territorial proprietorship. If tbe 
ownership of land involves as its essential ingredient, under the law 
of this country,^ as it doubtless does, under English law,* and perhapi 
under almost every other civilized System of law, the right to fish in the 

1 Uchchodanund Qossain v Nu^o Xishore Roy, Cal. S. D. 1856, p. 878. 

 Krishneiidra Roy Ghowdhry v. Maharani Sumomoyeef 21 Suth. W. E. 27 j KaUe Sooiider 
Boy V. Dioarka Nath Matumdar, 18 Suth. W. R., 460. 

8 Qray v. AnundA Mohun Jioitra, Suth. W. R. 1864, p. 10^ Hureekitr Uukerjde ▼. CkamM 
Charon DuU, Oal. S. D. 1858, p. 641. 

* Uchchodanund Qossain v. Nuhg Kishore Roy, Cal. S. D. 1856, p. 878 ; Oopee Nai ▼. 

Ram Chunder Tarkalankar, 1 Sel. R. 228 j Qray y. Anund Mohun Moitra, Suth. W# B. li p. 
108 ; Roma Nath Thakoor y. Eshan Chunder Baneryee^ 2 Sey. 46^ ( it waa snggeated in thf ae 
that if tho right of fishery had been ezereised over this diaoonnected piece of w&ter P~" tM 
time of the Permanent Settlement, the right would hove been sastained). 

B Cf. Forbes v. Mir MaJwmed Hossain, 12 B. L. B. 210, (P. C.) ; 20 Suth. W. B. 4 

« Cf. Murphy v. Ryan, Ir. R. 2 C. L. 68 ; Neill t. Duke of Devonshire, 8 Apo, Car m 

Lord O'Hagan.  
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water which rests on it, it seems rather difficult to C9nceive how this 
right is lost when such water merely happens to be connected with an 
adjoinihg river or stream in which another person owns an exclusive right 
of fishery. Indeed, in one of the later cases^ on the subject, one of the 
learned judges expressed grave doubts as to the soundness of the doctrine, 
to which I have just referred, but he was not able to give effect to his 
opinion, as he considered himself fettered by the previous authorities. 
The rule laid down in these cases is-in point of fairness open to exception, 
and I do not suppose they will be stretched farther in aid of any such 
broad contention as that the public at large also has a right to fish in 
lakes, beels and swamps situated in private estates, whenever there happens 
to exist any communication between them and the channel of a navigable 
.river, in which the right of fishing is common to all. 

The serious hardship and injustice w&ich the doctrine involves be* 
comes, it is conceived, clearly apparent when you come to examine the 
converse case. Suppose, a lake is situated entirely within the limits of an 
estate pn the bord^s of which flows a river. During one of its annual 
floods the river overflows its banks, and when the water subsides, a per- 
*manent connection is observed to have been established between the lake 
and the river by means of a narrow inlet — a thing not very unusual in the 
countries lying in the Gangetic delta. Does .the owner of the lake 
who had all along before this change enjoyed his exclusive right of fish- 
ing therein, lose it in favour of an individual who may happen to possess 
an exclusive right of fishery in the river or in favour of the general 
public, (if the river be a navigable river) P Assuredly not. And yet 
nothing shoiH) of an affirmative answer to this question will satisfy the 
requirements of the rule we have just been discussinjg. 

In a caae,* decided by the Calcutta High Court, where a riparian 
Owner was declared by the Magistrate to be in, possession of a piece of 
land as an accretion to his estate, but which, in fact, used to be covered 
with water during the floods, and remain open to the traffic of boats 
for a good portion of the year, the owner of a julkur or of an exclusive 
figl ' of fishery in the main channel was held*entitled to fish also in the 
wal .18 which flowed o^er this land. This ruling too is somewhat 
irr( concileable with the tiew already stated, as to the basis of the rights 
of * * ing, and can only be defended on the possible hypothesis that the 

riahnendra Roy phovidhry y. Makarani Shumomoye; 21 Suih. W. B. 27. 
Jah Tirtab Narain Singh v. Annoda Perahud Banerjee^ 2 S©v. 764. 
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{fiece of land wlivpli bad become annexed to tbe adjoining estate had sot^ 
in tbe opinion of tlie Court (tbongb declared by the Magistrate to be an 
accreiiion) attained such height as to cease to form part of the public 
domain. 

Fishery in non-navigable rivers or streams.—- Right of fishing in sadi 
rivers or streams prima facie vested in the owner of the subjacent /oiL- 
Distinction between territorial and incorporeal fishery in non-navigaUe 
streams. — The right of fishing in a non-navigable river or stream primi 
facie belongs exclusively to the person over whose land it flows, as an 
incident of the ownership of the soil.^ He may either enjoy this rigki 
personally or part with it in favour of a stranger for a definite term or in 
perpetuity, reserving to himself the right to the soil. In the former 
case, it is a territorial fishery, belonging to the proprietor of the soil ; in 
the latter, it exists in the grantee as an incorporeal right,* exerciseable 
over the soil of the grantor. 

Modes of acquisition of incorporeal fishery. — This incorporeal right 
may be acqmred either by grant from the owner of* the soil or by pi^ 
Bcription. • 

To whom doea the right to the fishery in non-navigable streams flow- 
ing between two estates prima facie belong ?— If a non-navigable river or. 
stream runs through the common boundary of two estates, the pre* 
sumption is that, the right of fishery does not belong to the proprietors of 
either estate exclusively.* Whether it belongs to them in common or in 
severalty usque medium filum aquae, does not appear to have ][>een decided 
in this country. 

Whether exclusive right of fishery in a non-navigable stream imports 
a right to the subjacent soil. — A right of fishery in non-navigable waters 
does not, in this country, per se import a right to the soil,* nor does it 

1 Cf. Forbes v. Mir Mahomed froweiw, 12 B. L. R. 210 (P. 0.) ; 20 Suth. W. R. 44. 

S Ibid i Lutohee Daesee y. Khatima Bi6ee, 2 Sel. R. 51 ; Suroop Chunder Moxumdar ▼. Jardati 
Skinner &. Co., Marsh. 834 j Rajah Boroda Cant Roy v. Baboo Chxinder Coomar Boy, 12 Moo- 
Ind. App. (145) 156 ; 2 B. L. tf. (P. 0.) 1 j 11 Safch. W. R. (P. 0?) 1. 

8 Forbes v. Mir Mahomed Hossein, 12 B. L. R. 210 (P. C.) 5 20 Suth. W. R, 44. 

4 Ibid; David v. Ghrish ChtmderOuha, I. L. R. 9 Cal. 183; 11 Qal. L. R. 305; Kaoc*. hm 
Mundul ▼. Neel Madhab Mundul, 24 Sath. W. R. 200; Aonohor Chowdhry v. iVn a^ 
Chowdhry, 11 Suth. W. R. 272 (in this case the soil was shown to bo incladed with tbi 
ambit of the estate of the person against whom the holder of the fisheiy brought the it) ; 
Bissen Lai Dties v. Khyrunnessa Begim, Marsh. 334 ; 2 Hay, 468 ; 1 Sath. W. R. 78 ; . A» 
Dassee v. Khatima Bihee, 2 Sel. R. 61. Contraf a dictuA of Garth, C. J4 in Rahhal ChiL— ■•• 
dul Y. Watson, I. L. R. 10 Cal. 50. ^ 
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entitle the bolder of tlie fishery to the possession of th^ land when th« 
waters dry up. But this right is sometimes conveyed in such terms as to 
confer on the grantee a right to the soil also. In such cases the question 
aometimes resolves itself into one of construction of the instrument by 
which the right was created, and possibly sometimes into one of fact, 
depending for its solution upon the mode of enjoyment of the subject- 
matter of the grant. 

Modes of determining the right to the soil under different circum- 
stances. — But if the question be, whether the bed of a non-navigable stream 
or of a lake or heel is parcel of the one or other of two conterminous 
estates, the exercise of rights of fishing in its waters, either directly or by 
letting theiu out to tenants, is clearly prim& facie evidence of ownership 
4uid possession of the soil.* 

In a dispute between the proprietors of neighbouring estates with 
regard to the right to a julkur, or exclusive fishery in any piece of 
water, if the boundaries of the respective estates be known, the right to 
the fishery must be held to belong to him in whose estate the subjacent 
«oil is situated.* •But if the boundaries cannot be ascertained, the right 
must be determined by proof of possession or enjoyment.^ 

Right of the grantee of the entire julkur of a pergunnah.— A grantee 
of the entire julkur (^shery) rights of a pergunnah is entitled to fish in 
any natural watercourse or in any lake or pond not made by human 
agency,* situated within the pergunnah. 

Obstruction to the passage of fish.— Neither the right of a riparian 
proprietor to erect dams or bunds in the bed of a natural stream for the 
purpose of irrigation or manufacture, nor that of an owner of a fishery 
to fix any contrivance in the soil fe)r th6 purpose of catching fish, 
entitles him tg obstf uct the passage of fish in the stream to the detriment 
of other persons, who may possess similar rights of fishery in it ; nor, in a 
stream, where the water dries up occasionally, is the owner of the bed 
entitled to construct in it reservoirs for fish, and surround them by lines of 
Btakea or pallisades, so «s injuriously to affect the rights of fishery of 

* Hohiny Mohan Das v. Krishna Kishore Dutty I. L. R.'9 Cal. 802 ; Shama Sundaree Delia 
^' * '►iec/or of Maldahj 12 Suifti. W. R. 164. Aa to lake, see Rajah Boroda Kanta Roy v. 
^^ Qh-mder Coomar Boy, fe Moo. Ind. App. 145 j 2 B. L. R. (P. C.) 1 j 11 Suth. W. R. (P. 

c.) 

)y Kish&n Mooherjeaf petitioner, Cal. S. D. 1857, p. 511. 

oodoy Tara Chc^dhrani v. Khaj4 Abdul Gunny, 12 Suth. W. R. 164. 

OTona*Moye Chowdhrani v. Juy Shunkur Chotvdhry, Suth. W. R., 180*, p. 267. 

4b ' • 
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(Tther persons byjrestricting the area over wliicU water may flow.^ But it 
has been held by the Calcutta High Ooart that, if the dam or bond 
has ecisted for many years, such rights of fishery must be deemed to hate 
become subject to the right of the riparian proprietor to keep up the dam 
or bund.* That decision was pronounced at a time when the law regarding 
the acquisition of rights in the nature of easements was neither piynded 
by statute-law in this country, nor had received that degree of development 
which it has since attained. The right to maintain these structures, erea 
when they are injurious to the rights of fishery possessed by other per* 
sons, is really a right of easement, and may be acquired either by enjoj- 
ment for such a length of time as would be sufiicient to raise the pre* 
sumption of a grant of the right from the other riparian proprietors, or bj 
enjoyment for a period of 20 years under section 26 of the Indian Limita- 
tion Act, or section 15 of the Indian Easement^s Act, V of 1882. 

Fishery in lakes and po&ds.— Right of fishing in small lakes, p<mdfl; 
Ac. prima facie belongs to him in whose lands they are situated.— Frimi 
facie, the right of fishery in small lakes, ponds or p<)ols unquestionably 
belongs to him exclusively in whose land they are situated.^ If they lie bit 
the common boundary between two estates, the right of fishing belooga 
to the proprietor of each estate in severalty ad medium filum aquae.* *. 

Right of fishery in large non-tidal navigable^ lakes under Enj^ 
law. — The law, however, with regard to the right of fishing in large nan- 
gable non-tidal lakes does not appear to be so clearly settled in England, 
although the weight of opinion seems to be opposed to the right of the 
public. In Marshall v. Ulleswater Steam Navigation Co,\ Justice Wight- 
man, who delivered the judgment of the majority of the Court, observed 
that it was not necessary to determine in that case *' whether the soil of 
lakes, like that of fresh- water rivers, prim& facie belongs to.the ovraeraof 
the land or of the manor jon either side ad medium filum aquae, or whe- 
ther it belongs prim& facie to the king iu right of his prerogative (Com. 
Dig. Prerogative, D. 60 ; Hale, de lure Maris, c, 1)." The question, hoir- 
ever, directly arose in Stoomfield v. Johnson^ with regard to the right of 
fishing in Lough Erne, a fresh-water lake in Ireland, forty-five r lin 

1 8ri Kant Bhuttcteherjee v. Kedar Natk Mookerjee, 6 Cal. L'' B. 243. 
8 Bam Das Snrmah v. SorMtwn Godhoo, Suth. W. R., 1864. p. 276. 

2 Faterson'B Fishery Laws, 2 ; Ooalson & Forbes' La^v of Waters, 369. 
4 Woolrjch on Waters (2nd ed.), 121. 

6 3 B. & S. 732. « . « 

ft Ir. B. 8 0. L. 68. See, however, Reg t. Burrow^ 34 Justice of Peace, 53. • 
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kngth and navigable throughout its whole length. The Irish Exchequer 
Chamber, if not without some degree of hesitation, held, affirming the 
judgment of the Court of Coipmon Pleas, that the right of fishQiy in 
large navigable and non-tidal lakes is not common to the public. 

The point again came on for consideration in Bristowe v. Cormican\ 
on dejpurrer, with regard to Lough Neagh, a fresh-water lake in Ireland. 
The Irish Court of Exchequer held themselves bound bj the a'ftove decision. 
No appeal wa^, ^however, preferred from that judgment, but on appeal to 
the Irish Exchequer Chamber from an order of the Court making absolute 
a conditional order for new trial, on the ground of misdirection on other 
grounds, Whiteside, C. J., took occasion to express his firm dissent from 
the principle laid down in Bloomfield v. Johnson.* 

The case went up on appeal before the House of Lords,* but as the 
question of the public right of fijshing in 'the lake was not before the 
House, no decision on that point was given. The noble and le.arned Lords, 

* 

however, who advised the House of Lords on that occasion, were almost 
unanimously of opinion tliat the soil of the lake or its fishings, did not 
belong to the Crown under its prerogative. Earl Cairns, L. C, said : *' The 
Crown has no de iure right to the soil or fisheries of a lough like Lough 
•'Neagh. Lough Neagh is, as your Lordships are aware, the longest inland 
lak^ in the United Kijigdom and one of the largest in Europe. It is from 
fourteen to sixteen miles long, and from six to eight miles broad. It 
contains nearly 100,000 acres ; but though it is so large, I am not aware 
of any* rule which would, prim& facie, connect the soil or fishing with the 
Crown, or disconnect them f roih the private ownership, either of the ripa- 
rian proprietors or of other persons." Lord Hatherley observed : — " Clearly 
no one has a right to say that it became vested in the Crown because it 
belonged to nobody else. This is an inland lake, and therefore it is not 
a portion of land belonging to the Crown by reason of its being on the 
shore of the sea, or a navigable strait or river/' Lord Blackburn was 
clearly of opinion that the Crown had no right to the soil or fishery of 
such lakes, but he was doubtful whether the rule, that the adjoining pro- 
prietors are entitled to the soil usque medium filum aquae (and con- 
sequently to the right »f fishery therein) applied to such lakes as Lough 
^eagh. His Lordship said — "The property in the soil of the sea and of 
estuaries and of rivers in which the tide ebbs and flows is primA facie of 
common right vested in the Crown ; but the property of dry land is not of 

* Ir. B. A 0. L. 434. « Ir. R. 8 C L. 68. 83 App. Oa«. 641. 
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•ommoii right in the Crown. It is clearly and uniformly laid down, in 
our books, that where the soil is covered by the water forming a river in 
which the tide does not flow, the soil does of common right belong to the 
owner of the adjoining land ; and there is no case or book of authority to 
shew that the Crown is of common right entitled to land covered by 
water, where the water is not running water forn'ing a river, bfit still 
water forming a lake/' After referring to the observations of Justice 
Wightman in Marshall v. Ulleswater Steam Navigation Co,J^ which I liave 
quoted before,* his Lordship continued : — " This is the only case cited, and as 
far as I can find, the only case which exists, where there is evenasug{^stion 
that the Crown, of common right, is entitled to the soil of lakes. Neither 
the passage in Comynsy nor that in Hale, de lure Maris, cited by Mr. 
Justice Wightman, gives any countenance to such a doctrine. But it 
does appear that that learnecl Judge did not think that the law as to land 
covered by still water was so clearly settled to be the same as the law 
as to land covered by running water, as to justify in unnecessarily 
deciding that it was the same. More than this I think does not appear 
from this case. I own myself to be unable to see any reason wliy the 
law shquld not be the same, at least when the lake is so small, or the 
adjoining manor so large, that the whole lake is included in one property^  
Whether the rule that each adjoining proprietor, wjiere there are several, 
is entitled, usque ad filum aquae should apply to a lake is a different \ 
question. It does not seem very convenient that each proprietor of a few 
acres fronting in Lough Neagh should have a piece of the soil of the 
lough many miles in length tacked on to his frontage.'*^ *' It is, however, 

1 3 B. & S., 732. ' 8 Supra, 378. 

' This argament was ropoatod by the same noble and learned Lord in M^ckentie v. Bankeit, 
3 App. Cas. (1324) 1340. His Lordship said : — " Those who are proprietors upon the shore of 
a lake may boat upon it and may catch fish or shoot wild fowl upon it- If yon w^re to apply 
the same rule as would be applied in a river, a man who had a few yards of land upon, the 
edge of a lake, should have attached to it a right to have what I may call a long projectiiiK 
promontory of water, perhaps miles long, tacked on to his land, and he would of course bare a 
right to say, I myself will sail up and down this long narrow strip of land covered with - »r. 
I will fish and I will shoot there. I will take care not to go over the boundary on either - le, 
and nobody shall come into my long narrow strip. This would be very inoonvenie ta 
practice." It was enunciated in this case that according to the law of Scotland, if thci be 
more than one proprietor on the shores of a lake, the right of fishing, fowling and boa^~ in 
or upon its waters presumably (in the absence of exclusive possession for a safficiont pcj or 
of anything in a title to show the contrary) belongs tcf all such proprirtors in rommon, utr »ct 
(if need bo) to judicial regulation. 
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necesdarj to decide whether the Crown has of common right a prima facie 
title to the soil of a lake ; 1 think it has not. I know of no auUiority 
for saying it has, and I see no reason why it should have it." • 

Lord Gordon declined to express any opinion upon this point. 

Under American law.— On the other hand, in New York and several 
other |tates in America, the right to the soil and fishery of large navigable 
fresh-water lakes has been held to belong to the public. In the case of 
Ca)ial Commisaionera v. Peopley^ the Court of Errors in New York held that 
the common rule that the soil and fishery 'of navigable rivers above the 
tide prima facie belong to the riparian proprietors, did not apply to the large 
Bavigable fresh- water lakes in that country. Chancellor Walworth, in 
delivering the judgment of the Court, said : — " The principle itself does not 
appear to be sufficiently broad to embrace our large fresh-water lakes or 
inland seas, which are wholly unprovided for by the Common law of 
Eagfland. As to these, there is neither flow of the tide nor thread of the 
stream, and our owq local law appears to have assigned the shores down 
to the ordinary low-water mark to the riparian owners, and the beds of 
the lakes with the island therein to the public.'^ 

Rig^ht of fishery in ponds, lakes, &c. generally, according to Anglo- 

.Indian law. — In this country, if ponds, pools or lakes (whett^er large 
or small, navigable or non-navigable is quite immaterial) are situated 
iu the land of a single proprietor, the right of fishing in their waters 
prim& facie belongs to him alone. If they are situated in the lauds 
of more proprietors than one, the right of fishing belongs to them all. 
Government has apparently never advanced on behalf of ihe public any 
claim to the right of fishery in large lakes, but has always conceded the 
same to the riparian proprietors. Wliather in the absence of proof of 
any particulajr mode of enjoyment exercised for a sufficient period, such 
right belongs to all the riparian proprietors ia common or in severalty, 
does 'not appear .to have ever been decided. 

It is perhaps unnecessary to repeat again what has been already 
stated before, that a current of decisions of the Calcutta Sudder Dewanny 
Ac* "lut and the High Court has established a distinction with regard to 

1830) 6 Wend. (Amer ^ (423) 446. The same rnio has been adopted in Now York and 
Vei iont with regard to lake Chaniplain, in Now HampRhiro as to lake Winnipiseogee (which 
is i oat 25 miles long), and in Michigan as to lako Mnskegon (which is 6 miles long and with 
am orage width of 2^ miles). Gould on Waters, §§ 82, 82a, and the cases cited therein. Angoll 
on ''itcronraos (7th c&.), § 42. 
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the riglit of fishery in lakes, where such lakes are connected with a flowing 
river bv an inlet. In such case, the right of fishing in the lake has been 
held to belong to the owner of the fishery in the riveni 

The rule that, the ownership of a right of fishery in a river doefl not 
raise any presumption as to the ownership of the subjacent soil, applies 
equally to rights of fishery in lakes' or tanks.^ . 

Sums aifSaually payable under a lease of a fishery, whether rent or 
not* — The sum usually reserved in leases of rights of fishing as being 
annually or periodically payable for their enjoymeot, does not properlj 
come within the denomination of rent, and therefore the framers of the 
Bengal Tenancy Act (VIII of 1885), were constrained to provide in express 
terms, as they have done by section 193, that the provisions of that Act, 
applicable to suit.s for the recovery of arrears of rent, should, as far as ma; 
be, apply to suits for the Acovery of anything payable or deliverable | 
in respect of any rights over fisheries. 

Right of occupancy in respect of the julkur of a gtream, Ac.— Bigbt d 
occupancy cannot be acquired in the julkur or fishery of a stream, lake* 
or a tank.^ But if the right has been acquired in respect of land let foi ; 
agricultural purposes, and there is a tank upon it, there would be a right ' 
of occupancy in the tank as appurtenant to the land, or, perhaps mor^« 
properly speaking, the tenant would have the exclusive right of fishing 
in such waters so long as his right to the land subsisted.^ 

B. Topics relating to rights of fishery in general.— Before conclad- 
ing my observations with regard to rights of fishery in the severtll kinds 
of waters which I have already enumerated, I propose to deal with a iew 
topics which relate to fisheries in general. 

Whether a right to compensation exists for loss of right of fishery, 
when the subjacent soil is acquired for public purt>oses.— It has been 
decided in America that a riparian proprietbr upon a non- navigable stream 
is entitled to compensation only for land acquired bv a town for phblic 
purposes, and not for the value of his right of fishery in the stream, eren 

1 Supra, 374. 

a Suroop Chunder Moxumdar v. Jardine, Skinner and Go,y Marah. 334-; 2 Hay, 46 

8 Erto^ah Hossein v. Euro Perahud Singh, 5 Sufch. W. B. 281. 

* Juggobundhoo Shdhi v. Pramatha Nath Roy, I. L. B. 4 Cal. 767 j TTma Kanta h tr r. 
Oopal Singh, 2 Suth. W. B.(Act X), 19. 

6 QopdL Chandra Chowdhry v. Shihu Jelya, 19 Suth. W. B. 200. 

6 Nidhy Krishna Bose v. Ram Dasn Sen, 20 Sath^^^. B. 341 ; Shim N^train Gh^ I ^• 
The Court of Wards, 23 Snth. W. B. 432. . ' '^ ^ 
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though the statute, which conferred such authority, provided for the pay2 
ment of all damages ^ sustained in any way by any persons in their pro* 
perty, in carrying into effect this Act/* • 

An exclusive license to fish in all waters situated within an estate 
given by a memorandum not under seal, does not create ^ any interest in 
land, so as to entitle the licensee to claim compensation under the Lands 
Clauses Consolidation Act, for the injury to his right of fishing caused 
by the construction of a line of railway through the estate. According 
to the opinion of Mr. Juslice Willes, even a grant under seal gives him 
BO better title." 

Whether the English Prescription Act applies to rights of fishery in 

gross. — In ShutUeworth v. Le Fleming^ the Court of Common Pleas in Eng- 
land, upon the construction of the language of the Prescription Act (2 
and 3 Will. IV. c. 71), came to the conclusion that the statute did not 
iipply to a right of fishery in gross. In its judgment, the Court laid 
stress upon the argument that great difficulties would arise as to the 
evidence necessary to establish the nature and quantity of rights in gross, 
if they were assuiHed to be within the statute ; such as, for instance, 
irhether sixty or thirty years' enjoyment by one man in the course of his 
t^m life, and no more, would establish any right, either in that man for 
life or a descendible right in gross, although there might be nothing in 
the* nature of his single enjoyment |;o indicate perpetuity ; while no such 
difficulties, did arise in the case of rights proved and determined by 
^er and enjoyment by the occupier of a dominant tenement. 

It would seem therefore that, according to English law, a right of 
fishery in gross may be acquired either by express grant, by prescription 
at Common law, or under the doctrine of modern lost grant. 

Provisions of tbB Indian Limitation Act and the Easements Act 
i^^spectiyely, regarding rights of fishery in gro^.— Before the passing of 
the Indian Limitation Act {XV of 1877), a julkur, including a right of 
fishery in gross, was deemed to be an interest in immoveable property, 
and consequently capable of being acquired by exclusive enjoyment for a 
period of twelve years.* 

^ Gole Y, Sastham, 1S8 MasM (Amer.) 65, cited in Gould on Waters, Apdz. 
» Bird V. The Great Eastefn liailway Go,, 19 0. B. N; S. 268 j 34 L. J. 0. P. 866 ; 11 Jur. 
N. S. 783. 

• 19 0. B. N. S. 887 j 84 L. J. 0. P. 309. 

* Parhutty Nath R^ Chowdhry irmMadhu, Paroe, I. L. B. 3 Oal. 276; 1 Cal. L. R. 692 j 
I^wky Monee Vkssee v. Karuna Kanto Moitra, 8 Cal. L. B. 509 ; Maharanx Shumomoyi v. Deguni' 
hari Deh^a, 2 Shom^'s? B. 93. • 
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* But tluii vi«w lias been abrogated by the Act, wliicb has given to the 
word ' easement*, by the definition contained in section 3, a more extend- 
ed signification, including in the term a right to ^ remove and appropriate 
anything growing or subsisting upon the land of another,' — which is clearly 
wide enough to epibrace a right of fishery, — and has provided by section 23 
a period of twenty years for the acquisition of such a right. ^ It has been 
decided by the Calcutta High Court that section 26 taken in conjunction 
with section 3 applies also to rights of fishery in gross ;* but a comparison 
of the language of this section with that of an almost, if not quite, similar 
provision of the English Prescription Act, renders it perhaps questionable 
whether the same construction ought not to be adopted as was done in 
Shuttleworth v. Le Fleming.^ 

The above special interpretation, which has been assigned to tbe 
term easement by Act XV of 1877, has been repealed by the Indian 
Easements Act, V of 1882*, in the territories to which that Act applies, and 
that Act relates to easements proper, and profits & prendre which are' ap- 
purtenant.^ Therefore, in these territories there is at present no statutonr 
provision defining the period during which enjoyment *may be necessarV; 
for the acquisition of a right of fishery in gross (the leading type of rights 
of fishery in India), unless it be regarded aa an interest in immoveable 
property, and therefore capable of being acquired by adverse enjoyment 
for twelve years. 

A flactuating body of inhabitants of a vill, parish or a borough, can- 
not by custom claim a right to a fishery.— A uniform course of decisions* 

1 Chandi Charan Hoy v. Shih Chunder Mandalf I. L. B. 6 Cal. 9-45 ; 6 Cal. L. R, 368; 
Zuchmiput Singh v. Sadaulla NoshyOf I. L. R. 9 Cal 698. 

« Chandi Charan Roy v. 8hib Chunder Mandal, I. L. R. 5 Cal. 945; 6 Oal. L. R. 269. 

» 19 B. N. S. 637 j 34 L. J. P. 309. t * 

4 Seo a. 3. 

6 Seo B. 4. Expl. of tho words * to do somethiug/ and illnst. (d). * 

6 Oufeioard*8 case^ 6 Rep. 596; Oro. Jac. 152 j Fox all v. Venablesy Cro. EUz. ISO ; A^e* 
Fowler v. Dale, Oro. EHz. 362 i-Mellor v. Spateman, 1 Wms. 8aand. 340c, u. 8 ; Rex v. ChurchiUt 
4 B. & 0. 755 J Weekly v. Wildman, Ld. Raym. 405 ; Day v. Savadge^ Hob. 86 j Selby y. J?o&m- 
son, 2T. U. 758; arimstead v. Marlow, 4 T. B. 717; Oxenden v. Palmer, 2 B. <Sb Ad 236i 
Blewett V. Tregonning^ 8 A. & E. 554; Sowerby y. Coleman^ L.*^. 2 Ex.96; Attomey-Oei «l r. 
Mathiasy 4 K. & J. 579 ; 27 L. J. Ch- 761 ; Constable v. Nioholso^ 14 0. B. N. S, 230 ; 3.' j. J. 

C. P. 240 ; Knight y. King, 20 L. T. N. S, 494; Clayton v. Corbt/, 5 Q. B. 419 ; Baird v. J f««, 
7 Jur. N. S. 926 ; Chilton v. Corporation of London^ 7 Ch. D. 735; Lord Sivers y, Adams, Ei 

D. 361 ; De La Warr y. Miles, 17 Ch. D. 585; Ooodmnn^^y^ Mayor of Saltash, 7 App. Oag. B33. 
Bat a custom for the inhabitants of a pariah or vill to draw water from a spting situr jdii: 
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Iias^ in England, since Oateward^s caae^ (though the ^jstence of earliev 
aufchorities^ to the same effect, if not of equal weight, may be traced as 
far back as the reign of Edward IV), has conclusively established the 
doctrine that, with certain exceptions^ recognized by law, a fluctuating 
body of individuals, such as the inhabitants of a parish, yill, or a 
borongjb^ or even a particular class of such inhabitants (without pre- 
scribing ill a que estate) cannot, merely by reason of thei/ inhabitancy, 
claim by custom a right to a profit a prendre in the soil of another, such 
custom being unreasonable, uncertain and opposed to the policy of the 
law. 

A right of fishery, properly so called, being in its essence, a right to 
a profit Sl prendre in aiieno solo/ claims by such inhabitants or by the 
public generally, or any portion of it, by virtue of a custom or immemorial 
1 usage, to catch and appropriate fish from private waters, such as a lake, 
pond or even a navigable river above the flow of the tide,^ or from a 
Beveral and exclusive flshery in a tidal navigable river held by a grantee 
under the Crown,* have in several modern cases, been held to fall within 
the scope of this jtrinciple, and therefore to be void in law. 
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private soil, is good in law ; snoh right being in the natare of an easement simply, and not being 
ft ri^ht to interfere with oi»carrj away the soil, which a profit & prendre is. Sace v. Ward, 4 
£ & B. 702 ; 24 L. J. Q. B. 153 $ Smith v. Archibald, 5 App. Gas. 489; Miwning v. Waadale, 
6 A. A E. 758, 

^ 6 Bep. 596 ; Cro. Jao. 152. This case was decided in the fourth year of the reigpi of 
James I. 

* Boteler v. Bristow, Tear Book, 15 Ed. lY, 296, 826 ; Costard 8f Wingifield*8 case, Godbolt, 
96; 8 Leonard, 2Q2. 

* These exceptions are in favonr of copyholders and customary freeholders : see Oate* 
ward's COM, 6 Rep^ 696 ; (Cinbonnders and perhaps mariners too), Hall on Profits k Prendre, &o., 
213-241. * 

* »WiGhkam v. Haioher, 7 M. A W. 63 • 

^ Lloyd ▼. Jones, 6 G. B. 81 ; 17 L. J. G. P. 206 ; Bland ▼. Lipscomhe, 4 E. & B. 718, 
■^ote ; 24 L. J. Q. B. 155 ; Hudson y. M*Rae, 4 B. & S. 585 ; 88 L. J. M. G. 65 ; B. y, SHmpson, 
^ B. & 8. 301 ; 32 L. J. M. G. 208 ; Hargreaves y. Diddams, L. ^. 10 Q. B. 585 ; Murphy y. 
^an, Jr. E. 2 G. L. 143; Goodman y. Mayor of Saltash, 7 App. Gas. (638) 651-662 per Lord 
^^* ' bam. 

be yiew suggested by S^jeant Woolrych in his treatise on the Law of Waters, (2nd ed. 
P< 1 <«f), that snch immemorial user by the public should be supported on the ground of dedica- 
tioz or abandonment (such as when a prescriptiye right in a public riyer is neglected), was put 
fon ird in the argument of counsel in Neill y. Duke of Devonshire, but Lord Selbome rejected 
^^ a ^laound. 8 App.tCas. (185), 154.* 

'"siii v.^ulce of Devonshire, 8 App, Gas. (185) 154, $>er Lord Selbome. 

49 • • 
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• First reason *for the rule— The principal, and probably the strongest, 
reason assigned for the existence of this doctrine is that contained in tbe 
fourth resolution in Oateward's case,^ substantially to the effect that it 
is repugnant to the nature of an inheritance in a profit & prendre in real 
property,' that it should be vested in a body permanently incapable of 
releasing or dealing with it ; or, in other words, that the recognition of 
such interests in real property as the custom in question involves, would 
be obnoxious to the law or rule against perpetuity.* It is obvious, there- 
fore, that this reason cannot apply where the claim to a profit a prendre is 
made by a class of persons through a corporation under its corporate 
titled or under a grant direct from the Crown and out of the Crown's 
soil (because in sach a case the prerogative of creating corporations being 
possessed by the Crown, incorporation of the grantees, quoad the grant, is 
presumed, if necsssary, for the purpose of giving effect to it*), or under 
an Act of Parliament^ or when such right is claimed in a que estate, thai 
is to say, as being annexed to land.^ 

Second reason. — Another reason by which this rule is generally sup- 
ported, though it is not to be found among the several resolutions in Quie^ 
ward^B case^ is, that an unlimited right in a body capable of indefinite 
increase would lead to the destruction of the subject-matter of the custom*, 
and to the total exclusion of the owner of the soil, ^or (in the case of a 
several and exclusive fishery in a tidal navigable river) of the owner of 
the franchise from any participation in its produce.s 

Comments on the second reason- — But this last argument, however 

1 6 Bep. 69b ; Gro. Jao. 152. 

t Per Lord Blackbam in Goodman y. Mayor of Saltash, 7 App. Oas. (683) 655. With re* 
gard to Qateward*8 case, Lord Fitzgerald tljias remarked in his speech in the above oase : " Aj 
to Oateward*8 case I may say that I am no admirer of it, nor do ^I entirely appreciate its 
reasoning, or the wisdom of its oonclnsions. Probably if the same qnestions had ariBen in tfaa 
present time, unfettered by ikuthoiity, it might be found very difficult to reach th^ same 
results " on p. 669. 

* BoteUr y. Bristow, Year Book, 15 Ed. lY. 296, 325; Wkite y. Coleman, Freem. 185; 3 
Keb. 247 ; Lord Rivers y. Adains, 3 Ex. D. 361 ; Goodman v. Mayor of Saltash, 7 App. Cas. 633. 

* Willingate y. MaUland, L. B. 3 Eq. 103 ; 36 L. J. Gh. 64 $ Chilton y. Corpor-*'-<n «/ 
London, 7 Oh. D. 736 ; Lord Rivers v. Adams, 3 Ex. D. 361. 

• ChUton y. CorporcUion of London, 7 Oh. D. 786. ^ 

• Constable y. Nicholson, 14 C. B. N. S. 230; 32 L. J. G. P.''240. 
7 Eep. 596 s Gro. Jao. 162.. 

B Lord Rivers v. Adams, 3 Ex. D. 361 ; Bland y. Lipscomhe, 4 E. & B.i 713, note ; «« L X 
Q, B. 166, note ; Race v. Ward, 4 E. & B. 702, per Loiv! Campbell, C. J», urgueudo ; Se" 6y ▼• 
Coleman, L. B. 2 Ex. 96 ; 36 L. J. Ex. 67. * 
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* 

valuable it may be in the abstract, considered in the light of the actual 
state of things does not seem to carrywith it-very great weight. The fact 
tbat these rights in profits & prendre are by their very nature periodically 
recurrent, forbids the supposition that their exercise can practically be 
ever so unlimited or unreasonably large as necessarily to cause the exhaus- 
tion OS destruction of the subject of the rights, and vrith it the consequent 
annihilation of the rights themselves, unless we impute to the holders of 
tiiese rights an utter and wanton disregard of their self-interest. Hence 
we find that in most of the cases which have arisen, the rights in ques- 
tion were never claimed to belong to more than a particular class of persons 
or a section of the community, and its exercise never asserted for more than 
a particular portion of the year, more or less limited. If that be so, it is 
-difficult to see how the owner of the soil, or the owner of the franchise, is 
ever in fact excluded from participation in the profits. Moreover, the 
circumstance that continuance of immemorial user, which is of the essence 
of these so-called customs, is consistent only with the supposition that 
there has been actifal acquiescence on the part of the owner of the soil or 
df the franchise, fbr a period co-extensive with the duration of such im- 
memorial user, is also a fair answer to the k priori possibility of ex- 
•aauBtion or destruction of the subject-matter of the right as the inevi- 
table consequence of unlimited exercise. 

Another objection as to the soundness of the second reason seems to 
^y that it apparently militates against the first* For, if the second 
reason "taken alone be sufficient (as presumably it is considered to be by 
those who rely upon it) to invalidate a claim to a profit & prendre, when- 
ever it involves the possibility, in the event of indefinite multiplication 
of the number of claimants, of the destruction of the subject-matter of 
the claim, it ought to be so, whether the claim is made through a corpora- 
tion or not; but, as I have said already, a corporation may legally claim a 
right to a profit & prendre in alieno solo, notwithstanding the fact that 
tte exercise of the right may possibly lead to the destruction of the sub- 
ject of the right. 

Qoodman v. Mayor of Saltash.7-Neither of these two reasons, how- 
ever, was held strfficienbto invalidate the claim set up in the somewhat 
decent case of Qoodman V. Mayor of Saltash} decided by the House of 
Lords. There a prescriptive right to a several oyster fishery, (i. e., an 
exclusive fishery* presumed by reason of long enjoyment to have been 

• 1 7 App. O&a. 633. 






888 FISHERY. \ 

(W-iginally (lerived from the Crown) in a tidul navigable river was proved 
to have been exercised from time immemorial by a borough corporatioii 
and its lessees, without any qualification, except that the free iuhabitanU 
of ancient tenements in the borough had from time immemorial, without , 
interruption and claiming as of right, exercised the privilege of dredging 
for oysters in the locality in question from Candlemas to Easier-^ve in i 
each year, and of catching and carrying away the same without stint for 
sale and otherwise. The House of Lords (Lord Blackburn dissenting) held 
that the claim of the inhabitants was not to a profit & prendre in alieno solo ; 
that a lawful origin for the usage ought to be ' presumed, if reasonaUf 
possible, and that the presumption which ought to be made, as reasonable 
in law and probable in fact, was that the original grant to the corporation j 
was subject to a trust or condition in favour of the free inhabitants of an- 
cient tenements in the borough that they should be entitled to fish, as they 
had been accustomed to do, in every year from Candlemas to Easter. 

**In such a grant" observed Lord Selborne, L. C, iu answer to^the 
objection based upon the first of the above two reasond, ^' there would be 
all the elements necessary to constitute what, in modeirn jurisprudence, 
is called a charitable trust. ^ If I give ' (said Lord Cairns, in the Wm 
Chandler* 8 case^)^ ' an estate to A. upon condition that he shall apply th& 
rents for the benefit of B., that is a gift in trust to .all intents and par-' 
poses.' A gift subject to a condition or trust, for the benefit of the inha- 
bitants of a parish or town, or of any particular class of such inhabitants, 
is (as I understand the law) a charitable trust : and no charitable tnist 
can be void on the ground of perpetuity.'* 

Adverting to the finding in paragraph 16 of the special case to the 
effect that the usage in question tended to the destruction of the fisherji 
and if continued would destroy it (which, in fact, is t&e objection founded 
upon the second reason) hip Lordship said :— ^^ The tendency to the de- 
struction of the oyster fishery, spoken of in the special case, can mean no 
more than what must always be in the power of the public, where there is 
a general public right*^ of fishing, or of any owner (whether absolute or 
limited), where there is a several fishery, namely, the exhaustion ^' the 
fishery, by taking excessive numbers of fish. .Fish (whether floa„ jor 
shell-fish) are not part of the soil or freehold. Their capture is m rely 
the ordinary mode of ttie perception of those fruits and profits wl jh a 
fishery produces. They grow, and are reproduced contihually fronr jpak 

' L. R. 6 H. L. 21. m 
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and spawn; and if it is true that a fishery might possibly be exhausted, 
by excessive fishing, it is only in the same way that a field may be ex- 
hausted by over-cropping. If the corporation had taken the fishery upon 
condition or trust that the free inhabitants of ancient messuages should 
be at liberty to fish without stint, for sale or otherwise, at all seasonable 
times throughout the year, the possibility of the exhaustion of the oyster 
beds by an improvident use of that privilege would not have been a 
vaUd objection to such a condition or trust; and, if not, it cannot be so, 
when the right is more limited. The usage, in this case, although it is 
to take oysters ' without stint for the purpose of sale or otherwise,' is 
not unlimited ; being confined to a particular class of persons, viz.y the 
inhabitants of ancient messuages within the borough (whose number 
'Woald not be capable of indefinite increase), and to a particular time of 
the year, varying between a minimum of seven and maximum of twelve 
weeks. It must also necessarily be subject to any general restriction, by 
Btalute law, as to taking the spat, spawn, and young brood of oysters, 
and to any reasctnable regulations, consistent vnth the substance of the 
right itself, which the corporation may think fit to make, by law, or 
' otherwise as to the manner of exercising it." 

,* Even Lord Blackburn, who disagreed with the rest of the noble and 
learned Lords in the yiew taken by them with regard to the validity or 
otherwise of the objection founded upon the first reason, and was conse- 
quently obliged to dissent from the ultimate conclusion arrived at by them, 
answei^d the above objection in more unqualified terms than those in 
which Lord Selborne had done. His Lordship said : — " I do not attach 
any weight to the statement in paragraph 16. I do not doubt its truth, 
bat the unlimited right given at Common law, in the absence of prescrip- 
tion, to all th£ public to fish would be even more likely to destroy the 
oysters. It affords an excellent reason why •the mayor and aldermen, 
if they have the power — as, till I learned that the decision of the House 
was to be the other way, I thought they had-T-should put an end to 
the practice, or put it under such restrictions, as will prevent the oysters 
from being extirpated ; just as it affords a reason why the legislature 
Bh lid put restrictions « on the Common law right ; but does not prevent 
th mode of enjoyment*from being legal, though wasteful." 

^t having been laid down by the Court of Exchequer Division in Lord 
Bi «r8 V. Adamf- that, a claim by the inhabitants of a parish to cut and 



> 3 Ex. D. 361. 
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(ftirrj away for jise as fuel in their own houses fagots or baskets of the 
underwood, growing upon a common belonging to the lord of the manor, 
was a claim to a profit d. prendre in alieno solo, and was therefore roid 
according to law, it was argued on the strength of that case that the 
claims of the inhabitants in the case before the House of Lords was also 
to a profit k prendre, and that a trust or condition should not b§ pre- 
sumed to support such a claim ; because^ if such a presumption could 
legally be made in the one case, there was no apparent reason why it i 
was not made in the other. But Lord Selborne, L. C, distinguished | 
that case upon the ground that, if the defendants there had alleged 
the plain tifE to be their trustee, that allegation would have been j 
met by the production of the plaintiff's title-deeds shewing that he | 
held under conveyances made to him and his ancestors without any ' 
trust. This, however, could not be done in the case before the House, 
because here the defendant, corporation, the mayor and free burgesses of 
Saltash made their title to the several fishery by prescription, and no^ hj ! 
express grant. • j 

Lutchmiput Singh v. Sadaolla Nashayo. — It is somewhat strange to 
observe that, besides the case of Luchmiput Singh v. SadavUa Nashya,^ 
there is not to be found in the books one other instance in which the*, 
point we have just discussed has ever arisen for consideration in any of 
the Courts in this country. The plaintiff in that case, the patnidar of a 
certain pergunah, brought a suit against some of the inhabitants of parti- 
cular villages comprised in it, for a declaration that they had no Hght io 
fish in certain beels or lakes situated within the pergunah, as well as for 
an injunction to restrain them from catching and carrying %way fish : 
therefrom. The defendants (inter* alia) alleged that, they in comiuoa 
with the other tenants of that pergunah, as well as 'with the tenants of 
some other neighbouring «pergunahs, had from time immemorial and 
by virtue of an ancient custom exercised the right of fishing in those teeb. 
The Court following the rule laid dowp in Lord Rivers v. Adams,^ (which case \ 
according to its opinion, being founded upon sound reason, and dictated 
by natural justice, was universally applicable), held that there bei no 
proof of incorporation of the inhabitants at ii-ny period of time ere 
was no sufficient ground for the presumption of *a grant from the w. er- 
eign power. And, secondly, that, the custom set up was unreason ble 
and consequently void, because the inhabitants on W^ose beh"^* khe 

1 I. L. n. 9 Cal. 098. « 3 Ex. D. 361. * 
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right was claimed, might increase so indefinitely as practically to ex*- 
dude tbe owner of the property from participation in its profits. 

It is perhaps scarcely necessary to state, having regard to what has 
been already said, that the last ground for the judgment of the Court 
is unsustainable, and the decision must therefore here, as in'England, 
rest upon the only other ground, namely, that it infringes upon the rule 
against perpetuity. 

0. Remedies for disturbance of rights of fishery.— The disturbance 
of rights of fishery may be redressed or prevented either by civil actions 

[ or by criminal proceedings. 

1. Civil actions. — ^According to English law, ejectment^ trespass, 
! trover and action upon the case, appear to be the principal civil remedies 
; At law ; and a bill of peace, or sometimes an injunction, to be the only 
\ remedies in equity for the invasion of rights *of fishery.- Without enter- 
[ big minutely into the learning concerning these several forms of 

remedies, it may perhaps be sufficient to state generally that (notwith-* 
standing some expressions of opinion in an earlier authority^ to the 
contrary), action cf ejectment is altogether inappropriate to any other kind 
*of fishery except that which is united with the ownership of the soil, or 
^territorial fishery, as it is called ; that trespass is the proper remedy for 
immediate injuries either to a several^ or to a territorial fishery, there 
being a presumption in the case of a several fishery that it is attached to 
the ownership of the soil ; that trover is nearly ailied to trespass, and may 
be adopted where a several fishery, or a right of free fishery or a common 
of fishery is invaded ; and that an action on the case lies for consequential 
injuries resulting from the disturbance of any of these different kinds of 
fishery. 

But in equity a bill of peace or an injunction is equally available, 
whatever may be the nature ot the fishery sought to be protected. 

•A bill of peace (Quia timet) is sometimes filed in equity for the pur- 
pose of quieting persons in the established possession of their fisheries, 
although there may be no actual disturbance or interruption ; and an 
injunction is sued for to restrain persons from an improper invasion of 
SQcti rights. , 

Tcohjoh on Waters (2nd ed.), 237-242. 
He* V. Old Ali«8ford, 1 T. E. (353) 361. 
lolford v. Baileif, 13 Q. B. A» ; 18 L. J. Q. B. 109. See anthorities collected in the 
rep jf the Judgment of the lower court in the same case, 8 Q. B. 1000 j see pp, 1007, 1010, 
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* These techiycal distinctions in the nature of actions are not recog- 
nized bj the law of this country, according to- which an action for 
recovery of possession of a fishery, for a declaration of right thereto, for 
an injunction, or for damages, for catching and carrying away fish seem 
to be the principal remedies for the vindication or protection of rights 
of fishery. According to the opinion of the High Court of Bombay % snm- ^ 
mary action under section 9 of the Specific Belief Act (I of 1877) for 
restitution of possession of an exclusive fishery, whether such fishery be 
territorial or a right in alieno solo, may also be entertained, provided the 
conditions specified in that section be satisfied.^ But the Calcutta Higk 
Court has held that this form of action does not apply to riglita of fisherj 
of the latter kind.* This variance is due to a difference of opinion j 
between the two High Courts, as to the denotation of the term ^iffl-l 
moveable property ' used in that section, which makes this form of 
action applicable to such property alone. 

II. Oriminal Proceedings. — Apart from the special statutory regtila- 
tions relating to fisheries existing in any system of law*, it may be broadly 
stated that violation of rights of fishery does not in general entail anj - 
criminal responsibility. The proposition, however, is subject to certain 
well-defined exceptions deduced from the doctrine of legal possession*.! 
which, in truth, underlies the rules of law regarding ferae naturae. An 
examination of the law regarding ferae naturae will disclose at once the 
true limits of the general rule and the nature of the exceptions. 

Roman law regarding ferae naturae.— According to the fEom*an law 
wild beasts, birds and fishes were regarded as res nulHus or as belonging 
to no one before capture. Actual capture conferred both possession and 
dominion on their captor, whether he caught such wild beasts or birds on 
his own land or on that of another.* * • 



1 Bhundal Fanda'v. Vandol Vos Patil, I. L. B. 12 Bomb. 221. 

% Notohw Parue v. Kuhir Faru€y I. L. B. 18 Cal. 80. Soe ITaro Dyal Bom v. KriMo GolMi 
8enj 17 Suth. W. B. 70 (as to alright of way not falling within the provisions of the repealed 
Act, XIV of 1859, 8. 15). 

8 Omiiia igitur animaliai quae terra mari caelo capinntur, id est ferae bestiae e*" ae$ 
pisoes, capientinm fiont. Dig. zli. 1. 1. 1 (Gains). *" 

Qnod enim nnllins est, id ratione natnrali oconpanti oonccditnr. Dig. xli. j F'< 
(Qains). 

Noc interest qnod ad f eras bestias et yolacres, ntram in sno f nndb qnisqne cs a ifl 

alieno. Dig. xU. 1. 3. 1, (Gains). € # , • 

Vide etiamf Inst, ii, 1. 12. f 
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<  • ' 

It may, at the first blusb, seem somewhat anomalous that animals 
ferae naturae should, by mere capture, become the property of their captor, 
and not of the person on whose land they are caught, even though the 
former may have entered on the land of his neighbour against his will, and 
caught or killed the game there ; but this indeed is merely the necessary 
resold of the doctrine relating to occupatio, recognized by the Roman 
lawyers as an original mode of acquisition of property in tnings of which 
there was no previous owner or possessor.^ 

A landowner under that law, doubtless, had a right to forbid a 
stranger from coming on his land,* but, if in spite of the prohibition, the 
latter succeeded in effecting his entry, there was nothing in law to pre- 
Tent him when once there from fishing, fowling or hunting', and appro- 
.^priating the things caught or killed as his own ;^ the effect of the 
' frohibition, if he received express notice of it, being merely to expose him 
to an actio injuriarum.^ 

• Yinnius, in his commentary upon the passage in the Institutes which 
lays down the abote rules, thus explains the reason upon which it is 
fonnded. He observes : — *' The fact that the law prescribes that, no one 
* i< entitled to hunt on the land of another against his will, makes no dif- 
/ference, because prohibition cannot either change or efface the condition 
of animals so as tq make them the property of the prohibiter ; if it had 
been otherwise, he would have been entitled not merely to an actio in- 
jariarum, but also to a rei vindicatio and a condictio f urtiva,'' (that is to 
Bay, he* would have been entitled to recover the specific animal caught, 
and also to prosecute the captor for theft) .^ 

Commenting on this passage in the InstitnteiL Yinnios, says : — 

Igitor ferae bestiao, qnadrnpedes, volacres, pisoes, simnl atqne ab aliquo captae, hoc est, 
apprehensae et in*nianam ac potestateiy aliouius redaotae sant, iore gentinm statim illios esse 
incipiimt. Comm. ad Inst. lib. ii. t. 1. text. De oocnpatione>feranim. 

^ *Originarie adqniri res, qnae in nnllins sint dominio, et qoidem simplidter snbstantiam 
^ adquiri per oconpationem. Vinnins, Gomm. ad Inst. lib. ii. t. 1. text. De rebus* singu- 
lorun. • 

S Dig. xli. 1 8. 1; Inst. ii. 1. 12; Dig. xlyii. 10. 13. 7. The landowner oonld expel a 
itranger even by force. Dig. xliii. 16. 3. 9. 

B "Cnius*' — ^id est renatiynis — " species stmt venatio, qnadmpednm, ancnpinm, piscatio.'' 
Timiias, Oomm. ad Inst. lib. iij*t. 1. text. De oconpatione feraram. 

^ Quid si nihilominns ingressns sit, et feram ceperit ? Ynlgo placet, adhno earn occnpantis 
fieri, et recte. Yinnius, Comm. ad Inst. lib. ii. t. 1. text. De oconpatione feramm. 

^ Dig. zlvii. 10* 13.7. Yinnius, CJoyim. ad Inst. lib. ii. t. 1. text. De oconpatione ferarum. 

^ Non ol^tat, quod in praedio alieno domino iavito yenari non licet, 1. 16. de sgrp, rw>f, 

50 • . 
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• The general^immunity from criminal liability in the case of capture 
of animals ferae naturae on the soil of another being, as we have seen, the 
result • of absence of possession or ownership of them by any person, it 
necessarily follows, as a clear exception to the rule, that such liability 
must needs exist in those cases where from the nature of the situation of 
the ferae naturae towards the owner of the soil on which they are £ound, 
it is possible to predicate legal, if not physical, possession or owner- 
ship (legal possession and ownership being in the case of fera.e naturae 
connascent and concurrent,) of them in such owner. 

^' Likewise wild beasts " says Nerva, the younger, " which we have 

 

shut up in parks, and fishes which we have put into ponds, are pos- 
sessed by us. But those fishes which are in a lake, or those wild 
beasts which roam in enclosed ^woods, are not possessed by us, since thej 
are left in their natural liberty : otherwise a purchaser of the wood wonjd 
be considered to possess all the wild animals, which is not Jbhe ease."^ 

A park (vivaria) though perhaps relatively smaller than whrftiH 
denoted by the term * enclosed wood' (silva circumsepta) is equally an 
enclosed space of ground, and yet in the one case wd are said to be iif 
possession of the wild animals confined within it, but not in the other. 
The explanation of this apparent anomaly must \>e sought in the fact that,* 
according to the Roman jurists, the mere enclosing of wild animals within 
a certain area, more or less large, was not sufficient to reduce or retain 
them into the legal possession of the owner of the soil. ** A silva ck" 
cumsepta*' as observed by Savigny "may be very large, and one may 
hunt in it in vain for any particular animal enclosed therein ; therefore, 
we have no possession of such animal, although in point of fact it is con- 

praed. nam prohibitio ista conditionem animalis tnntare non potect^ neqae effioere, nt id 
qnod oaptum esfc, fiat prohibentis : alioqni non nnda prciHibenti actio injoriaratki poreretj 1. 19 § 
ult de injur, sed rei vindioatio C)t condiotio furtiva. Vinnins, Comm. ad Inst. lib. ii. t. 1. 
text. De oconpatione feramm. 

1 Item ferae bestias, qnas yiyariis inolaserimas, et pisoes, qnos in pisoinas ooieoerimiu, a 
nobis poBsideri. Sed eos piscefc, qni in stagno sint, ant ferae, qnae in siWis circnmseptis 
yagantnr, a nobis non possideri, qnoniam relictae sint in libertate natorali : alioqmn etiam si 
qnis silvam emerit, yideri enm omnes feras possidere, quod falsnm est. Dig. zli. ** L H 
(Nerya filins). r 

There has been some difference of opinion among tbe coiUmentators and glossat... m to 
whether ' silyis oiroamseptis ' is a correct reading, or whether it shonld rather be *' nl^ 
non circamseptis " (in nnenolosed woods). Gothofred. Hotomann, V\[eBembeo, and oo^ 
are of opinion that the latter readipg shonld be adqiptjod ; bat YiDni|is, Potbicr and ''' ig^/ 
adhere to the former. r 
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fined in the chase/'^ There can be very little doubt, ijjierefore that ih 
th6 passage which I quoted from the Digest & few moments ago, the 
expressions *park' (vivaria), and * enclosed wood* (silva circumsepta) are 
nsed merely for the purpose of drawing a distinction between large and 
small enclosures.* 

General prindples of law regarding the same topic— Apart from* any 

special rule recognized by local custom^ or declared by express legislation 

in the legal system of any country, the only rational test for determining 

whether in any particular case animals ferae naturae are possessed by us, 

; 80 as to form the groundwork of criminal liability on the part of those 

I who violate such possession, is to see whether there exists some special 

[ disposition (custodia) of such ferae naturae, which enables us actually to 

i* get them into our power whenever we wish. " We do not " says Sir W. 

; Afarkby " possess the fish in a river, even though the river and the ex- 

I elusive right of fishing in it, belongs to us. We do not even possess the 

: fish in a pond if the pond be so large that the fish can escape from us, 

when we go to fake them. But we do possess fish, when once they are 

"placed in a stew t)r other receptacle, so small that we can at any moment 

go and take them."^ 

Provisions of the English Oommon law.— -The provisions of the Eng* 
lish Common law ijpon this branch of law are somewhat different from 

* 

the rules of the Boman law just stated. According to that law, every 
owner of land has an exclusive right, ratione soli tenurae, to catch, kill 
' ftnd appropriate all such animals fenie naturae as may from time to time 
1^ found on his land. By a peculiar franchise, called the right of free 
warren, anciently granted by the Crown by virtue of its prerogative, one 
inay also have an exclusive right, rat>one privilegii, of killing and taking 
animals ferae naturae in the land of another. These special rights are 
the creatures of the game laws, which in England grew out of feudalism 
and the great forests of the Norman kings and nobility ; and it is in the 
recognition of these exclusive rights in landowners and grantees from 

^ On Possession, Bk. iii, §. 88. note (p). 

Ibid. 

> That local custom ma/ modify the mle, is acknowledged by Yinnins ; and he farther 
obfl rves that, in modem timet the rule is somewhat different from that laid down by the an- 
cie lawyers. Wild animals, he remarks, shnt np in private woods (silvis privatisj and fishes 
B^^ np in lakes (sti^gnis) are so possessed by ns that they are deemed to be in oar ownership. 
^^ Zinnias, Comm. a^ Inst. lib. ii. i. h. text. De oocnpatione feraram. 

^ Markb^, Elements of Law (8rd ed.), 183. 
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tlte Crown that tl4e Euglish Common law upon this matter takes its de* 
parture from the Roman law. Of course, tliej both agree, as the; must 
of necessity do, in regarding animals ferae naturae, before capture, as res 
nuUius, as not being in the ownership, still less in the possession, of anj 
one. But as soon as thej are canght or killed, they become under the 
English Common law, in case the exclusive right be claimed rational boH, 
the property of the owner of the land upon which they are caught or kUled, 
even though they are caught or killed by a stranger trespassing upon his 
soil, provided, however, they are both found and caught or found and 
killed within the limits of his land; and where the ezclusiye right is I 
claimed ratione privilegii, they become the property of the owner of the i 
privilege, if they are both found and caught or found and killed withia ; 
the limits of the land over whi^h his privilege extends.^ If they are killed, 
they become the absolute property of the owner of the soil or of tiie 
grantee of the privilege ; but if they are merely reclaimed, they become , 
the subject of qualified property only, liable to be lost again in case they 
escape from his custody.* 

Blades v. Higgs.— It is instructive to refer to the reksoning by whiclf 
Lord Westbury, L. C, in Blades v. Higga^ supported the right of the 
owner of the soil to property in ferae naturae gaught or killed by a tree- • 
passer ; because a comparison of it with the argument advanced hj 
Vinnius, which 1 have already quoted, wjfl disclose the point of diver- 
gence of the premises which has led to such vMMeMLvariant results in the 
two systems of law. His Lordship said : — '^ ThM^stion in the present ' 
case is, whether game found, killed, and tven upon my land by % 
trespasser becomes my property as much as if it had been killed and 
taken by myself, or by my servant by my authority. Upon principle, 
there cannot, I conceive, be much difficulty. If property in game be 
made absolute by reduction into possession, such reduction must not 
be a wrongful act ; for it would be unreasonable to hold that the act of 
the trespasser, — that is, of a wrongdoer, — should divest the owner of 
th% soil of his qualified property in the game, and give thei wrongdoer 
an aliijiute right of property, to the exclusion of the rightful r- ler. 
But in game when killed and taken, there is absolute property iL me 
one ; and therefore the property in game f ounll and taken by u res- 

« Blades v 'EigqB, 11 H. L. 0. 621 ; 20 C. B. N. 8. 214 j B^gq ▼. T/^ Earl of Lort" U^l 
U. AN. 928. c , , 

" ^^^' • 11 H. L. 0. 621 J 20 C. B, N. S. 2C4. 
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passer on the land of A. must vest either in A. or the trespasser : and; 
if it be unreasonable to bold that the property vests in the wrongdoer, it 
must of necessity be vested in A., the owner of the soil.'' • 

Liability of a trespasser for capture of ferae naturae*— But though 
animals ferae naturae caught or killed by a trespasser become^the pro- 
perty (^f the owner of the soil on which they are found and caught or 
found and killed, the latter does not, under the Common^law, thereby ^ 
acquire legal possession of them, until the taker has parted with or has 
been deprived of his wrongful possession. Consequently, it has always 
^n the rule at Common law that sach wrongful taker is not indictable 
'or the offence of trespass or larceny^ ; although no doubt, he may be 
iable in damages in a civil action of trespass. 

If, however, such animals are enclosed in a park, or if fishes 
ir^ confined in a pond, tank or stew so small, or if, by reason of their 
immaturity they are so powerless, that they can be taken at pleasure 
with certainty, they are deemed to be in the legal possession of the person 
who has the exclusive right to take them, and any one who violates such 
possession, and catches and appropriates them commits larceny •> But 
this rnle has now been abrogated or modified in nearly all important 
iBasesby statutes. 

24 and 25 Vict ,c. 96, 8. 24. — In this connection, it may be worth 
while to notice the provisions of section 24 of the Larceny Consolida- 
tion Act, 24 and 25 \|ct^^ 96 (designed obviously for the* purpose of 
Bupplenfenting the inuKiAcy of the Common law to protect private 
rights of fishery), as it is^>on the lines of that section, it seems, that the 
Private Fisheries Protection Act (II of 1889) passed by the Bengal legis- 
lature has been to some extent framed. « 

The section runs thus :-^ 

* 

1 fieg. ▼. Fetch, .14 Cox, 0. C, 116 ; Reg. v. Read, 14 Cox 0. C, 17 Reg. v. Townley, L. R. 
1 C. C, 815. Cp. Blades v. Higgs, 11 H. L. C, 621 ; 20 0, B. N. S. 214. 

« Qrey's ease, Ow. 20; 1 Hale, PI. 0. 610, 511; East, Pi. C. 610; Pateraon's Piahery 
Laws, 72; Pollook A Wright on Possession in Oommon Law, 231. 

The degree of control over the object which is requisite to oonstitate possession may be 
illustrated by the case of Toung v. Hitchens, (6 Q. B. 606). The plaintiff had nearly enclosed a 
shoal of fish by a seine with^ an opening of seven fathoms between the ends, which he was 
proceeding to enclose with his stop-net, boats having been stationed at those ends to frighten 
them from escaping by the splashing of water. The defendant at this moment rowed in 
throagh the opening and took some of the fish. The Conrt of Queen's Bench held that the 
fiali had been reduced t6 possession so as to entitle the plaintiff to maintain trespass. 
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" Whosoever shall unlawfully and wilfully take or destroy any fish 
in any water which shall run through or he in any land adjoining or be- 
longing to the dwelling-house of any person, being the owner of suck 
water, or having a right of fishery therein, shall be guilty of a mis- 
demeanour, punishable by the Common law with fine and imprisonment 
in addition to or in lieu of sureties ; and whosoever shall unlawfully or 
wilfully take^ or destroy, or attempt to take or destroy any fisli in anj 
water not being such as hereinafter mentioned, but which shall be pri?ftte 
property, or in which there shall be any private right of fishery, shall on 
conviction thereof before a justice of the peace, forfeit and pay over 
and above the value of the fish taken or destroyed (if any), such sum of 
money not exceeding 52. as to the justice may seem meet. 

Provided that nothing hereinbefore contained shall extend to an; 
persons angling between the*^ beginning of the last hour before 8iini?86 
and the expiration of the first hour after sunset ; but whosoever shall, 
by angling between the beginning of the last hour before sunrise "and 
the expiration of the first hour after sunset, unlawfdlly take or destroy, 
or attempt to take or destroy, any fish in any such wtfter as fii-st merr- 
tioned, shall on conviction before a justice of the peace, forfeit or pay 
any sum not exceeding 21, as to the justice may seem meet : and if the 
boundary of any parish, township, or vill shall happen to be in or by the 
the side of any such water as in this section before mentioned, it shall be 
sufficient to prove that the offence was committed either in the parisfa, 
township or vill named in the indictment or information, or in any parish, 
township, or vill adjoining thereto." 

Summary of the decisions upon ;the section. — This section has been 
held to extend to the illegal taking of fish in a several fishery, in tidal as 
well as in non-tidal waters ;^ and the word " unlawfully " used therein haa 
been construed to mean, — -jvithout any claim or right or title in the 
offender such as can exist in law.« So that, if in any particular case' such 
claim appears to the justices to be set up hondfide^ and with some show 
of reason, their jurisdiction is ousted.* 

Anglo-Indian law regarding ferae naturae. — Irrespective of certain 

« Valey v. Bircht 8 B. A S. 886. », 

• Hudson V. McRaey 6 B. & 8. 485 j Hargreaves v. Diddams, L. R,, 10 Q. B. 488 ; Veent 
▼. Scotcher, 9 Q. B. D. 162. ^ 

• Leaih v. VinB^ 30 L. J. M. 0. 207; Comwell v. iSatmder^, 82 L. J. M. G. 6 ; J2^. i^- 
Burrowt 84 Justice of Peace, 53 ; Paley on Summary Conviotionfl (6th ed.) 188,^39. 
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special enactments relating to the capture of some kind of wild animals^ 
there does not exist in India any positive law or judicial authority 
declaring in whom the ownership of animals ferae naturae vests, if, they 
are caught or killed by a stranger trespassing upon the soil of another. 
The question was raised in the Madras High Court in Makaih JJhm Moyi 
T. Maf^fibar Kandapunni Nair^, where it was contended in argument that 
the rule of the Civil law, which conferred ownership of the ftnimal on the 
captor and not on the owner of the soil, ought to be followed in India as 
being consonant to the rule of equity and good conscience. But the 
learned judges unfortunately abstained from expressing any definite 
Opinion npon this point, as under the circumstances of the case it was 
Ihought unnecessary to decide it ; the capture of the animal having been, 
1^ their opinion, made virtually by the owner of the soil on which it was 
pfnd. 

As regards the legal possession of animals ferae naturae before cap- 
tnre*, the Courts in India have uniformly acted upon the principle that 
the owner of the scril upon which they are found has none, unless they are 
Confined in such a* manner or stored or bred in such a place that they 
'may be caught and taken by him at pleasure. 

Oases in which capture of fish does not constitute any offence 
tmder the Indian PenjJ Code- — The point has been discussed chiefly for 
tbe purpose of determining whether persons catching and appropriating 
fish in rivers, lakes or tanks in which others have an exclusive right of 
iUbery,* thereby commit any criminal offence- It has been held that fish 
ill flowing rivers, in lakes, in the open irrigation tanks, and even in closed 
tanks or reservoirs at a time when the floods are high, are not in the 
legal possession of any person, and that therefore anyone who catches and 
takes fish from such places and under such circumstances is not guilty 
of theft, criminal trespass, criminal misappjropriation or mischief as 
defined in the Indian Penal Code.^ These decisions have in the Bengal 
Presidency been abrogated by a special enactment of the local legis- 
latures, namely. Act II of 1889. But in all oth'er parts of India they 
fitill continue to be applicable. 

^ I. L. B. 4 Mad. 268. * 

 Bhagiram Dome v. Ahar*I>oiney I. L. R. 16 Oal. 888 ; Mayaram Surma v. Niehala Katani, 
tHd., 402 ; The Meherpwr oase. Ibid., 390 (note) ; Ths Queen v. Rsvu Pothadi, I. L. B. 6 Mad., 
890 [ Bmprest v. Cha-fu Nayaiah, I. L. B. 2 Cal. 854 ; Bhuaun Parui v. Denonath Banerjea, 20 
8atL W. R. Cr., 15 j f^ashi ChundenMasa v. Hurkishore Dass, 19 Suth. W. B. Or. 47 ; Khellur 
^9tl Mt V. Ihdra Jalia, 16 Suth. W. B., Cr. 78. 
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Section 145 of the Oriminal Procedure Oode, how fkr applicable t( 

rififhts of fishery. — The preventive jurisdiction of the Criminal Courii 
is alKO sometimes invoked, when disputes concerning rights of fisherf 
become so serious as to threaten a breach of the peace. In such ca^ 
it has been held that if the fishery is a territorial one, that is to saj, if it 
is claimed by virtue of the ownership of the soil, the Court may ^ercise 
its jurisdicticfh under section 145 of the Criminal Procedure Code (ActX] 
of 1882), just as in the case of any other Hangible immoveable property;' 
but if the right of fishery be of an incorporeal character, to be exerci«i 
or enjoyed over soil belonging to another person, the Court must detl 
with any dispute relating thereto, under section 147 of the same Code.^ 
It may be worth while to note that there is much difference in the naton 
of the order to be passed according as the jurisdiction is exercised nodft 
one section or the other. , 

1 Anund Moyi l>ahi y. Shumomoyif I. L. B. 13 Gal. 179 ; Kkrishna Dhone DwU y. TrM» 
Nath Biswas, 1. L. H. 12 CaJ. 639. Gf. Pramatha BhiLsan Deb Boy v. Doorga Chum BM^' 
charjea, 1. L. B. 11 Gal. (413) 416; Bejoy Nath Ghatterjea y. BengafOoal Co., 23 Suth. W.S. 
Or. 45. 
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APPENDIX. 



REGULATION XI OF 1825. 

A Regulation for declaring the Rules to be observed in determining Claims 
to Lands gained by Allxivion, or by Dereliction of a River or the Sea : Passed 
\ by the Governor- Q-eneral in Council on the 26j;h May 1825. 

I. In consequence of the frequent changes which take place in the channel 
* Freft bl ^^ *^® principal rivers that intersect the provinces 

immediately subject to the presidency of. Fort Wil- 
liam, and the shifting of the sands which lie in the beds of those rivers, churs 
or small islands are. often thrown up by alluvion in the midst of the stream, or 
near one of the banks, and large portions of land are carried away by an en- 
•croachment of the*river on one side, whilst accessions of lands are at the same 

• time, or in subsequent years, gained by dereliction of the water on the opposite 

• side ; similar instances of alluvion, encroachment, and dereliction also sometimes 
' occur on the sea-coast which borders the southern and south-eastern limits of 

BengaL The lands g^^ned from the rivers or sea by the means abovementioned 
are a frequent source of contention and affray, and although the law and custom 
of the country. have established rules applicable to such cases, these rules not 
being generally known, the Courts of Justice have sometimes found it dif&cult 
to determine the rights of litigant parties claiming churs or other lands gained in 
the manner above described. The Court of Sudder Dewanny Adawlut, with a view 
to ascoi'tain the legal provisions of the Mahomedan and Hindoo laws on this subject, 
called for reports from their law officers of each persuasion, and on consideration 
of the reports furnished by the law officers in consequence, as well as of the 
decisions which haye been passed by tiie Court of Sudder Dewanny Adawlut 
in cases brought before them in, appeal which involved the rights of claimants 
to lands gained by alluvion, or toy dereliction of ijivers or the sea, the Governor- 
General in Council has deemed it proper to enact the following inilos for the 
general information of individuals as well as for the guidance of the Courts of  
Judicature ; to be in force, as soon as promulgated, throughout the whole of the 
provinces subject to the presidency of Fort William. * 

TI. Whenever any clear and definite usage of shikust pywust, respect- 
C ima and disputes re- ^^^ *^® disjunction and junction of land by the en- 
Jati e to allnvial lands to ba croachment or recess of a river, may have been 
dec led by immemorial and immemorially established, for determining the rights 
defi lite nsage when such shall of the proprietors of two or more contiguous estates 
teb bW ''^°^'^"®^ "^"^^ ®^" divided by a river (such as that the main channel of 

' * the river dividing the estates shall be the constant 

^ adary between them, whj^t^er changes may take place in the course of the 

i^v r, by encroachment on one side and accession on the other), the usage so 

^t ')lished sh^l] govern the decision of all claims %pd disputes relative to 

, ^*11 ial land between the parties fvhosp estates may be liable to such u£iage. 

51 
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^. III. Where there may be lio lcx:al usage of tlie uatai*e referred to in die 

• preceding Section, the general rules declared in the 

maTbe U ablUhodX oS foUo^ving Section shall be. applied to the determiBj, 
to be deqided, according to the ^^o^ ^f all claims and disputes relative to lands 
following section. gained hj alluvion or by dereliction either of a river 

or the sea. 
IV. First. When land may be gained by gradual accession, whether from 

T , • od b crrad 1 *^® recess of a river or of the sea, it shall be consi- 
acceMion from the^TOoe^f°*a ^^^^^ ^n increment to the tenure of the per«)n to 
river or the sea, to be consi- whose land or estate it is thus annexed, whether 
dered an increment to the such land or estate be held immediately from Govem- 
tennre of the person to whose ment by a zemindar or other superior landholder, or 
^^^F^l^aT^^ ^^ annexed. ^^ ^ subordinate tenure, by any description of under- 

tenant whatever. Pi-ovided that the increment of 
land thus obtained shall not entitle the peraon in possession of the estat-e or 
tenure to which the land may be annexed^ to a right of property or permanent 
interest therein beyond that possessed by him in the estate or tenure to which 
the land may be annexed, and shall not in any case be understood to exempt tht 
holder of it from the payments to Grovemment of any assessment for the public 
revenue to which it may be liable under the provisions of Regulation II, 181J, 
or of any other Kegulation in force. [JVbr {f annexed to a stibordinate tenure 
held under 'a stiperior landholder^ shall the under-tenant, whether a khoodkast ryoi^ 
holding a mouroosee istimraree tenure at a fixed rate of rent per hcegah, or any other 
.description of under-tenant liahle hy his engagements, or by established usa^ge, to an 
increase of rent for the land annesced to his temire hy alluvion, b^ considered exempt ^ 
from the payment of any increase of rent to which he rnay he justly liable,*!^ , 

Second. The above rule shall not be considered applicable to cases in 

which a river, by a sudden change of its course, may • 

When a river by a sudden break through and intefseot an estate, without any 
change of its course may break gradual encroachment, or mt.y by the violence of 

w ""^K ^,^^ ,*^*^"^* ^^ ?^ stream separate a considerable piece of land fr<im 
tate, the lands so separated , .^ j.'-.i j.i*^ .. -^vi. 

being dearly recognized, shall o^© estate, and ]Oinit to another "estate, without 

remain the property of the destroying the identity, and preventing the recog- 
original owner. nitfon of the land so removed. In su^ cases the 

land, on being cleai*ly recognised, shall remain the 
property of its original owner. 

Third. When a chnr, or island, may be thrown up in a large navigable 
Ohure or islands thrown fiver (the , bed of which is not the property of an 
np in a large and navigable individual), or in the sea, and* the channel of the 
river (the channel between the river, or sea, betweyi such island and*the shore may 
island and the shore not being not be fordable, it shall, according to established 
fori^ble), to be at the disposal usage, be at the disposal of Government. But if the 

^ u^^^^^'^^t^^ui^ * 1. • channel between such island and the shore be ford- 

But if fordable, to whom i i . ^ xi. -j. -l n i. -j j 

they shall belong. , ^^^^ ^^ ^ny season of the year, it shall be considered 

an accession to the land, tenure or tenures, of the 
person or persons whose estate or estates may be most contiguous to it, subject 
to the several provisions specified in the first clause of this section, with re^ ect 
to increment of land by gradual accession. « 

Fourth. In small and shallow rivers, the beds of which, with the julkur vi rht 

of fishery, may have been heretofore recognized as i© 

Claims to ohuw 4c. thrown property of individuals, any sand-bank, or c or, 

up in small and shallow nvers, fi 1 v xi. i« n v#i.'u ^ i. i i.!. 

how to be determined. *^** "^^^ ^® thrown up, shall, as h!therto, belon to 

the proprietor of thft ted of the rirer, subject t" ^e 
provisions stated in the first clause of the present section. » 

* Bepoaled by the Bengal Tenanoj Act (YIII of 1886 ) 
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Piftih. In all other cases, viz., in all cases of claims and dispntes respecting 

Diapntea relative to lands W gained by allnvion or by dereliction of a river, 

gained by allavion or by dere- ^^ ^'^^ 86^j which are not specifically provided for by 

Uction of a river or tlie sea, the roles contained in this Regnlation, the CoiLrts of 

not provided for by the provi- Jnstice, in deciding npon snch claims and disputes, 

ti^how^tJTb^^^'' ted^^"*'*" ®^^^^ ^ gaided by the best evidence th^y may be 
loo, ow o JUS . ^YyiQ to obtain of established local nsage, if there be 

any applicable to the case, or if not, by general principles of equity and justice. 
V. Nothing in this Regulation shall be construed to ju8ti% any encroach - 
lincroaebments on beds of ments by individuals on the beds or channels of 
navigable rirers and other ob- navigable rivers, or to prevent zillah and city 
■tractions fco their free naviga- magistrates, or any other officers of Government, 
tion prohibited. ^j^^ ^^^^ ^^ ^^j^ empowered for that purpose, from 

removing obstacles which appear to interfere with the safe and customary navi- 
gation of such rivers, or which shall in any respects obstruct the passage of 
boats by tracking on the banks of such rivers, or otherwise. 



ACT NO. IX. OF 1847. 

An Act regarding the Assessment of Lands gained from the Sea or from 
•Bivers by alluviow or dereliction within the Provinces of Bengal, Behar and 

• Orissa : Fassed by the Honourable the President of ihe Council of India in Coun- 
, cil, on the 8th May, 1847 with the assent of the Bight Honourable the Qovernor- 

• Oeneral of India. 

It is hereby enac^d, that such parts of the Regulations of the Bengal Code 

as establish tribunals and prescribe rules of procedure 
Preamble for investigations regarding the liability to assess- 

ment of lands gained from the sea or from rivers by 
• alluvion or derelictiqp, or regarding the right of 

Govemnaent to the ownership thereof, shall from the date of the passing of this 
Act cease to have effect within the provinces of Bengal, Behar and Orissa ; and 
that all such investigations, pending before the collectors and deputy collectors 
in the said provinces at the said date, shall forthwith be discontinued ; and that 
^o measures shall hereafter be taken for the assessment of such lands, or for the 
assertion of tlse right of Government to the ownership thereof, except under the 
provisions of this Act. * 

•II. And it is hereby enacted, that the expression " Province of Orissa " in 

this Act shall be taken to mean only so much of the 
** Orissa" defined. Province of Orissa as is subject to the Government 

of Bengal. » 

m. And it is hereby enacted, that withi^i the said Provinces, it shall be 
Decennial survey to be made lawful for the Government of Bengal, in all districts 
^ ads snbject to alluvion and or parts of districts, of which a revenue survey may 
« Hction by rivers or the sea/ tave been or may hereafter be completed and ap- 
pi 7ed by Government, *to direct from time to time, whenever ten years from 
^ approval of any such survey shall have expired, a new survey of lands on 
^^ banks of rivcyrs and on the shores of the sea, in order to ascertain the changes 
^ may have taken place siijce the date of the last previous survey, and to 
^ new maps to* be made according to such new survey. 






404 APPENDIX. 

IV^. And it ft hereby enacted, that the approval of the revenne snr- 
_ ^ . • veys of the following districts and parts of dis- 

Dat€B of reyenne snryeys. ^.^^ ^^^ ^ deemed to have taken place on the 

nnder^jentioned days, viz. : — 

Of the district of Chittagong on the 6th September, 1842. 

Of the^ district of Behar on the 9th November, 1844. 

Of the* district of Patna on the 22nd June, 1844. 

Of the district of Shahabad on the 28th November, 1846. ^ 

Of the district of Samn on the 18th February, 1847. 

Of Pergnnnah Fnrkyah, in the district of Monghyr, on the 19th September, 

1839. 

Of the Northern division of the province of Cuttack on the 24th October, 

1842. 

Of the central division of the province of Cnttack on the 22nd Fefamarjv 
1843. 

Of the southern division of the province of Cuttack on the 19th October, 
1842. 

Of the district of Midnapore, except Hidgellee and Tumlook on the 12tk 
September, 1845. • * 

Of Hidgellee and Tumlook, in the district of Midnapore, on the 5th Octob^> 
1842. 

Of the district of Cachar on the 5th February, 1844. 

Of Jynteeah and the pergunnahs of Chapghat, Echamuttee, Ittisamnugger 
and Bhurrun, in the district of Sylhet on the 5th February, 1844. 

Of the district of Grwalparah on the 24th December, 1842! • 

Of the district of Luckimpore on the 10th November, 1845. * 

Of the district of Seebpore on the 8th May, 1843. , 

And that the approval of the revenue surveys of districts or parts of districts • 
which may be hereafter surveyed, shall be deemed to have taken place on such 
day as may be speci6ed as the day of such approval in th& Calcutta Grovemmeni 
Gazette. 

V. And it is hereby enacted, that whenever, on inspection of any such new 

map, it shall appear to the local revenue authori- 

How the jnmma ia to be tied that land has been washed away from or lost io 

wMh?d awa^ ^-^y ®s^^e paying revenue directly to Government, 

they shall without loss of time make a deduction 
from the sudder jumma of the said estate equal to so much of the whole sudder 
jumma of the estate as bears to the whole the same propoiiiion as the Mofnssil 
jumma of the land lost bears to the Mofussil jumma 'of tha whole estate ; 
but if the Mofussil jumma of the whole estate, or of the land lost, cannot 
be ascertained to the satisfaction of the local revenue authorities, theu tbe 
said local revenue authorities shall make a deduction from the sudder jumiDft 
of the estate equal to so much of the whole sudder jumma of the estate as 
bears to the whole the san^e proportion as the land lost bears to the whole 
estate. And this deduction, with the reasons thereof, shall be forthwith reported 
by the local revenue authorities for the information and orders of the Sudder 
Board of Revenue, whose orders thereupon shall be final. 

VI. And it is hereby enacted, that whenever,* on inspection of any such 
_ , , . J 1. ^^'^^ map, it shall appear to the local revenue tn- 

ie^Zti^''^ to'S2"Z' «^ *1»°»««« that land U been added to any enteto 

paying revenue directly to Government, they shsli 
without delay assess the same with a revenue payable to Government accordii^ 
to the rules in force for assessing alluvial inCTeVnents, and* shall report their 
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proceedings forthwith to the Sudder Board of Revenue, whose orders thereupcm 
shall be final. * 

VII, [And it is hereby enacted, that whenever, on inspection of any such new 

. ma'p, it shall appear to the local revenue authorities 
How %8land8 thrown up %n ^j^^ ^^ ^j^^ j^ j^^^ thrown up in a large and 
large nvers are to be assessed, .77 . t -n a t . 1 • jf -l 

navigable nver liable to be taken possession oj by 

Oovemment under Clause Jthird, Section 4, Regulation XI of 1825, of the Bengal 
Code, ^he said local revenue authorities shall take immediate posssssion of the same 
fw OovemTnent and shall assess and settle the land according to thm rules in force 
in that behalf, reporting their proceedings forthwith for the approval of the Sudder 
Board of Revenue, whose orders thereupon in regard to tlie assessment shall be filial. 
Provided, however, that any party aggrieved by the act of the revenue authorities in 
! taking possession of any island as aforesaid shall be at liberty to contest the same by a 
! regular suit in the Civil Court.*'} • 

' VIIL \^And it is hereby enacted, that nothing in this Act contained shall 

affect suits for the assessment or for establishing the 
This Act not to affect certain right of Oovemment to the ownership of alluvial lands 
Lvpwdiw<; and appealable smte. now pending in appeal before the Special Commiissioners, 

or such as, having been decided by the lower resumption 
C^tirts, are at the date of the passing of the Act open to appeal to the Court of the 
! Special Commissioners according to the laws heretofore in force ; and that all such 
ca*€# shaU be dealt mth as if this Act had not been passed.'^'] 

IX. And it is Jiereby enacted, that, except as regards the proprietary right 
-_ ^ .. _ to islands, no suit or action in any Conrt of Justice 

Cl»tnn"d:?tw;Tr* «^^1 li« againHt the Government, or ^y of its 
• officers, on account of anything done in good laitn in 

the exercise of the powers conferred by this Act. 



ACT NO. XXXI OF 1858. 

An' Act to make further provision for the settlement of land gained by allu- 
vion in the Presidency of Fort Willitvoa in Bengal. 

Whereas, for the removal of doubts respecting the course proper to be fol- 
lowed in the settlement of land added by alluvial accession to estates paying 
revenue to Government, it is expedient tq lay down certain rules to be observed 
in the settlement of eaich land ; It is enacted as follows : — • 

I. When 'land added by pluvial accession to an estate paying revenue to 
In whafc case the revenne Government becomes liable to assessment, if it be so 
Msesfi^d upon allavial land agreed on between the Revenue authorities and the 
may be added to the jnmma proprietor or proprietors, the revenue assessed upon 
Of the original estate. the alluvial land may be added to the jumma of 

the original estate ; and in such case a new engagement shall be executed for 
the payment of the aggregate amount, and that amount shall be substituted 
in the Collector's rent-roll for the former jumma of the original estate. 
If ^e proprietor or pronrietors object to such an arrangement, or if ihe 

T. , , ^, V n T__* revenue authorities are of opinion that a settle- 

li /hat cases there shall be* ± £ j.\. n'lijo. i-l j 

»8© -ate settlement. ment of the alluvial land cannot pix)perly be made 

for the same term as the existing settlement of the 
ori^ lal estate, the alluvial land shall be assessed and settled as a separate 

tepealejl by Act IT of 1868 (B. C), See. 1. t Repealed by Act XIV of 1870. 
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fffitate with a separate jamma, and shall thenceforward be regarded and treated 
as in all respects separate from and independent of the original estate, whetb^ 
the separate settlement be made with the proprietor or proprietors, or the laod 
be let 4n farm in consequence of the refusal of the proprietor or proprietors to 
accept the terms of settlement. The separate settlement may be perm.anent, if 
the settlement of the original estate be permanent. 

II. Nothing contained in the preceding Section, shall affect tbe rights of 

any nnder-tenant in any alluvial land andifr thej 
Bights of andar-tenantfl in provisions of Clause 1, Section 4, Regulation XI, 
alluvial land. 1825. It shall be the duty of all officers makini^| 

settlements of such land, whether the land be settled 
separately or incorporated with the original estate, to ascertain and record all] 
such rights according to the rules prescribed in Regulation YII, 1822 ; and to 
determine whether any and what additional rent shall be payable in respect j 
of the alluvial land by the person or persons entitled to any under-tenure inr 
the original estate. The provisions of the said Regulation, so far as the samed 
may be applicable, are hereby declared to extend to all settlements made nQ>] 
der this Act. 

III. Every separate settfement of alluvial land heretofore made shall 

as good and effectual for the purposes specified ^q 

a J. LLi ^ ». ^ n Section I, as the same would have been if made 
Separate settlements of alln- •^«^*' ^ V, / ;, «'«•"**'. "^"*^ ,,? * , ^T -i i 

vial lands heretofore made. subsequently to the passmg of this Act. Provried 
Proviso. that nothing contained in thia Act shall be held to 

affect the rights which any person may have ac- 
quired, under a judicial decision or otherwise, before the pasiling of this Actw * 






ACT NO. IV OF 1868. (B. C.) 

Passed by the Lieutenant-Governor of Bengal in Council. (Received the 
assent of the Lieutenant-Governor on the 8th June, 1868, and of the GSvemop- 
General on the 24th idem.) 

An Act to amend the provisions of Act IX of 1847 (an Act regarding the 
assessment of lands gained from the sea or from rivers by alluvion or dereliction 
within the Provinces of Bengal, Beha^ and Orissa). 

Whereas it is expedient to amend the provisiom 
Preamble. of Act TX of 1847; it is enacted afid declared aa 

follows: — « . — . 

I. Section 7 of the said Act IX of ld&7 u 
Repeal of the Section. hereby repealed. 

II. It is hereby declared that when any island shall, under the provisions 
AcoesBions to island to be* of clause 3, Section 4 of Regulation XI of 1825 of 

considered increment thereto, the Bengal Code, be at the disposal of CrovemmeBt 
all lands gained by gradual accession to such island, whether from a recef i of 
the river or of the sea, shall be considered an increment to such island, anc* * ball 
be equally at the disposal of Govermnent. ^ 

III, Whenever it shall appear to the local Revenue authorities t an 

island has been thrown up in a large and navi^ ih\t 

be M^ed!''^'^ ""^ " ^^^^ ^^^^^® ^ ^ ^^^^ possession of by Govern ent 

under Clause 3, %Spction 4 of. Regulation X of 
1825 of the Bengal Code, the local Revenue authorities shall tak^ imr ' late 



« 



i 



THE INDIAN ALLUVION BILL, 1881. 407 

possession of the same for Goyenynent, and shall aQ3es8 and settle the land acw 
cording to the rules in force in that behalf, reporting their proceedings forthwith 
^ for the approval of the Board of Revenue, whose order thereupon, in regard to 
 the assessment, shall be final. Provided, however, that any party aggrieved by 
the act of the Revenue authorities in taking possession of any island as afore- 
said, shall be at liberty to contest the same by a regular suit in the Ciyil Court. 
rV. Any island of which possession may have been taken by the local 

Revenue authorities on behalf of the Grovemment 

Bubaequent j^nofcion to ^^^^^ Section 3 of this Act. shall ^ot be deemed 

mamland not to affect Gorern- j.t.i_ -xx-L-xr-, 

meat riirbt. ^ nave become an accesssion to the property of any 

person by reason of such channel becoming fordable 
after possession of such island shall have been so taken. 

V . Whenever an island, of which possession shall have been taken by 

Government under Section 3 of this Act, shall be- 
aJ^klanda* ^*^' ^^^ attacfied to the mainland, any person having 

: * an estate or interest in any part of the ripaiian 

I mainland to which such island may become attached while it is in the possession 
tpl the Government, may apply to the Collector to take measures for the construc- 
Liion of ways, paths and roads on the island ; fite costs thereof to be equally 
rdiiided between the applicant and the Government. 

VI. Thereupon the Collector may require the applicant to make such de- 

posit of money as to the Collector shall seem suffi- 
Art)Uoant for ways to de- ^^^^^ ^^^ o^ ^^^^^ deposit being made, the Collector 
pout money, and ways ato bei,/ jxi *^x jxx i. 

ina<ie, shall proceed to lay out and construct such ways, 

• » paths and roads in and through the island as he may 

jieem necessary for securing access to the river or sea from the land to which the 

island may have become attached. 

«' YII. In every case the applicant shall be liable to pay and make good to the 

i n X - , . , Government one-half of the costs of laying out and 

borne. " ^^^* ^^ constructing such ways, paths and roads as aforesaid, 

and any moneys due from the applicant under the 

provisions of this'Section may be deducted and retained by the Collector out of 

tiie depqpit so made by the applicant as aforesaid. 

Vin. Every way, road, and path, which shall be laid out or appointed 

xgr^ . , ... under the- provisions aforesaid, shall be deemed a 

Ways to be publio. t_i' u* ir 

*^ public highway. 






.THE INDIAN ALLUVION BILL, 1881. 

A Bill to define and amend the law relating to %lluvion, islands and aban- 
doned river-beds. 

Whereas it is expedient to define and amend the law relating to alluvion, 
islands and abandoned river-beds ; It is hereby enacted as follows : — 

* 1. — Preltminary, 

Q, , ..., 1. This Act may be called " The Indian 

Short title. ^ Alluvion Act, 1882 " : 

Local Extent. ^ Jtj extends to the whole of British India ; 

Oammenoenwnt * and 'it shall come into force on the first day of 

March, 1882. 
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408 APPENDIX. 

• 2. The Acts, Regulation and Rules mentioned in the first schedule here- 

-J . . * to annexed, shall be i*epealed to the extent specified in 

epea o enac men a. ^^^q third column. Reference to the Regnlation and 

Rules -so repealed, in enactments passed subsequently thereto, shall be read as if 

made to this Act. 

Interpretotion-claase. 3. In this Act. — 

" island " means land surrounded by water and capable of being 
employed for cultivation, pasture or other useful purpose. It includes su«h lanj 
arising in a ril-er or lake, submerged in the wet season and visible only in die 
dry season; but it excludes land arising in tidal' rivers, tidal lakes or the sea, 
submerged by the flow of ordinary tides throughout the year : 

[N. B. W. E. 281 ; 4 W. E. 41 ; 4 W. B. 852.] 

"frontage" used vdth reference to a holding means the line or linet 
determined for such holding in the manner prescribed in the second schedule 
hereto annexed : 

and a channel is said to be " fordable " when it does not exceed fin 
feet in depth in the dry season next after the formation referred to and through- 
out the twenty-four hours. • • 

[N B. 3 W. E. 96 ; 6 Ben. 848.] • 

II. Alluvial Land and Abandoned Biver-beds. 

4. Where from natural causes land is formed, by imperceptible degrees, on 
Bight to alluvial land the bank or shore of a river, thS sea or a lake, either 
formed on bank or shore. by accumulation of material or by recession of th^ 

river, sea or lake, the owner of the bank or shore is entitled to the land so^ 
formed. 

When the formation takes place at the junction of two holdings, eaclf, 
owner shall be entitled to so much of the formation ^s lies on his side of a line 
drawn through the point of junction and bisecting the angle between the two 
frontages at that point. 

6. Where an island is formed, from natural causes, in A river, the sea or 

Bight to islands where a lake, either by accumulation of mateiiaj or by 

neither channel is fordable. recession of the river, sea or lake, if the island ia 

separated from each bank or shore by a channel not fordable at any point, ^6 

Government is entitled to such island. 

[N. B. Ben. Act IV of 1868, s. 4.] 
6. Where an island is formed* from natural causes in a river; the sea or 
Islands where one or both a lake, either by accumulation of material or by 
channels fordable. recession of the rfVer, sea or lake, and is separated 

from the bank or banks by a fordable channel or fordable channels : • 

and where from natural causes any land is formed, dtherwise than by 
Land formed by perceptible imperceptible degrees, on the bank of a river, the 
degrees. « sea or a lake, either by accumulation of material 

or by recession of the river, sea or lake, 

and when a river suddenly abandons its bed, 

[N. B. W. E. 1864, p. 103.] 

each particle of the island or land so formed, or the river-bed so aban- 
doned, shall belong to that one of the riparian owners who can show a point on 
the frontage of his holding nearest to such particle : 

Provided that when the channel separating an islaitd so formed in • 
inver from one bank is fordable and the chanmeKscparating such island from the 
other bank is not fordable, the owners of the former bank shall aloao be entitled 
as such to the island : , « . 
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Provided also that when the line dividing the formation to which oae 
owner is entitled under this section from the formation to whfch another owner is 
entitled under this section is an arc of a curve, the chord of such ai*c shall he 
substituted therefor. • 

III. — Miscellaneous. . 

7. The Local Government may, from time to time, declare, with refer- 
• Pow^ to declare where tidal ence to any tidal river, where, for the purposes 
rivers end. of this Act, the river shall be deemed to end and 

the sea to begin. 

Every declaration made under this section shall be published in the Official 
Gazette, and shall thereupon have the force of law. And no such declaration shall 
be cancelled or altered save with the previous sanction of the Qt)vemor- General 
in Council. * 

Savings. • 8. Nothing herein contained shall — 

(a) affect "any law relating to the assessment of land-revenue or the en- 
f^hancement or abatement of rent ; or 

[Reg XI of 1825, B.^.] 

i * (b) confer on any owner of a bank or shore in respect of which he is here- 
by declaimed to be entitled to alluvial land, to an island^ or to an abandoned 
riv«r-bed, any title to such land, island or river-bed, better than that which he 
has in the bank or sjiore , or 

[Reg. Xr of 1825, s. 4.] 

(c) enlarge any holding granted by Government, the area of which has 
• been fixed by any sanad or other document executed under the authoi'ity of 

•Government; or 

' [Bombay Revenue Code, s. 104, clause (3) .3 

(d) authorise any ^cts of private persons done in order to divert currents or 
cause accretions ; or 

(e) authoriae any encroachments by private persons on the banks, beds or 
channels of navigable rivers ; or 

[Beng. Reg. XI of 1825, S. 5.] 

(f) prevent any officer duly empowered by the Local Government in this 
behalf from removing obstacles which appear to him to interfere with the safe 
and customary navigation of such rivers, or which obstruct the passage of boats 
by tracking on the banks of such rivers or otherwise ; or 

s * [Beng. Reg. XI of 1825, s. 6.] 

(g) prevent any officer duly empowei'ed by ^the Local Government in this 
behaif from regulating the direction and flow of such rivers and the preserva- 
tion and distribution of their waters ; or 

(h) afiect the right of the Government or a private owner — 

to land formed on a site which is proved to* belong to the Government 
or such owner ; or 

to the ancient bed of a river which is proved to have belonged to the 
Go ernment or such owner, immediately before its abandonment. 

9. Nothing herein j^ontained shall affect any definite and well-established 

y . local usage respecting the right to alluvial land, is- 

nsage sav . lands or abandoned river-beds ; but (except in the 

c«« s provided fo3 by the Panjab Land-Revenue Act, 1871, section 16) tho bur- 

^ci of proving sucji usage shall Ije on the person alleging it. 

[Re^. XI of 1825, a. 2 ; 13 Moo. I. A. 1 ; contra Oadh Talaqdir% No. 8.] 

\ 52 - • / 
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• 10. All land and islands formed, and all river-beds abandoned, as mentioned 
Right of Crown to "alluvial respectively in sections four and five, and not vest- 
lands, &c., not hereinbefore ing nnder any of the provisions hereinbefore con- 
provided*for. tained, shall vest in the Government. 

[6. g. islands not formed from natnral caases]. 



THE FIRST SCHEDULE. 

E-epeal of Enactments and Rules. 



THE SECOND SCHEDULE. 

I 
Rules for determining the frontage of a holding. 

(1) Draw a right line connecting the extreme points of the riparian bonn- i 
dary of the holding, and take that as the frontage, except — | 

(a) when snch line or any portion of it lies altogether outside the riparian 
boundary of the holding, and an^4)oint on such line or portion, measuring along 
a perpendicular to it erected at such point, is further from such boundary thv 
from the riparian boundary of any other holding ; or 

(h) when such line or any portion of it lies altogether within the riparian ! 
bonndary of the holding, and there is any point on the portion of such boimdaiy 
cut off by it so situated that right lines drawn from it to the \?xtremities of such 
line or portion, as the case may be, contain an angle of less th^n 160° ; ^ 

in either of which cases the line or portion of the line, as the case may be, 
must be rejected, and other lines substituted for it as follows : — 

2. When the line or any portion of it is rejected on the ground mentioned \ 
in paragraph (a), the lines to be substituted for it are to be determined as 
follows: — * 

Erect a perpendicular to it at its middle point : connect its extremities with 
the point where such perpendicular intersects the riparian boundary, and take 
those connecting lines as the frontage along that portion of the boundary^ unless 
it should be found that there i« a point on either of them which, measuring 
along the perpendicular to it erected at such point, is further from the riparian 
boundary of the holding than fi*om the riparian boundary of any other holding, 
in whicl> case that line must be rejected, a perpendicular to it erected at its 
middle point, and right lines drawn frojn its extremities to the point where that 
perpendicular intersects the riparian boundary of the holding, and so on, repeat- 
ing the process, until such a series of right lin^s is obtained thai no point on 
any one of them, measuring qlong the perpendicular erected to it at such point, 
will be further from the riparian boundary of the holding than from the fipa- 
rian boundary of any other holding. 

3. Where any line or poi'tion of a line is rejected on the ground stated 
in paragraph C6^, the lines* to be substituted for it are to be determined as 
follows : — 

Erect a perpendicular to it at its middle point : connect its extrem. ;es 

with the point where such perpendicular intersects th^ riparian boundary, ad 

take those connecting lines as the fi*ontage along thatportion of the bound y, 

unless it should be found that right lines drawn from the extremities of eii er 

of them to any point on the portion of the boundary cut off by it contaii m 

angle of less than 160°, in which case that connecting line mu^ be rejectee a 

perpendicular erected at its middle point, itsi* Qxtremities connected with lio 

point where such perpendicular intersects the boundaiy. and so oife, ref"' Jg . 
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the process, until such a series of right lines is obtained Jhat the right lin^s 
connecting the extremities of any one of them with any point' on the portion of 
the boundary cut off by it will, in no case, be less than 160°. 



Act II OF 1889 (B.C.) 

« Passed by the Lieutenant-Governor of Bengal in Council. 

[Received the assent of His Honor on the 15th May, ffi89 and of His 
Excellency the Viceroy and Governor-General on the 15th June, 1889.] 

An Act for the protection of the right of fishing in private waters. 

Whereas it is expedient to provide for the pro- 
Preamble, tection of private rights of fishery : 
It is hereby enacted as follows : — 

1. This Act may be called the " Private 
Short title. Fisheries Protection Act, 1889." 

Interpretation-olanse. 2. In this Act — 

" Fish" *' Fish " includes shell-fish and turtles. 

^ " Fixed engine " means any net, cage, trap, or other contrivance for taking 
fish, fixed in the soil or made stationary in any other way. 

" Prirate Waters." " Private waters " means waters — • 

* (d) which are the exclusive property of any person ; or 
(T)) in which any person has an exclusive right of fishery, 
and in which fish ^re not confined but have means of ingress or egress. 

3. Any person who — 

_ ,, . (a) fishes in any private waters not having a 

• right to fish therein : 

(h) erects, places, maintains or uses any fixed engine in private waters, or 
puts, or knowingly penmits to be put therein, any matter for the purpose of 
caicliing or destroying fish without the pennission of the person to whom the 
right of fishery therein belongs ; 

shall be guilty of an offence, and shall be punished for a first offence with 
a fine not exceeding fifty rupees ; ^ "* 

and for a subsequent offence with imprisonment which may be simple or 
rigorous, for a term not exceeding one month, or with a fine not exceeding two 
hundred rupees, or both : 

Provided that nothing herein contained shall apply to acts done by any 
person in the exerciso of a bond fide claim of right, or shall prevent any person 
from angling with a rod and li^e, or with a line only in any portion of a navi- 
gable river. • 

4. (1) Any . fixed engine erected, placed, maintained, or used in contra- 

Forfeit«-e of fixed enginee. 77*^°° °* ^^^ ^^* pi-eceding section, and any fish 

taken by means oi sucn^ engine, or otherwise in 

contravention of this Act, shall be forfeited. 

(2) And such fixed engine may be removed or taken prossession of by 

th Magistrate of the district, or such person as he empowers in this behalf. 

6. Whoever entei'S i}pon land in the possession of another or upon private 
try upon the laud of an ^ waters with intent to commit any of the offences 

ot" 3r or upon private waters specified in section three, shall be punished with a 

wi h intent to commit an ^q ^q^ exceeding fifty rupees. 

ofl ice. *" ^ 

6. Offences committed under this Act shall be considered to be " cogni- 
encea under this Act con- zable offences " as defined in the Code of Criminal 

8i< ed "cogiilzable offences.". Procedure. 
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ABANDONED RIVEE-BED : See DERELICTION. 
u/nder Roman law — 

ownership of, 181 — 136 
under French law — 

ownership of, 142, 144^145 
under English law — 

ownership of, 164—165 
under Anglo-Indian law — 
ownership of, 195 — 196 
f oannot form the sahject of private ownership, before the soil beoomes nsable, 196 — 197 

apportionment of, among competing frontagers, 197 
ABANDONMENT : See EASEMENTS. 
ABATEMENT— 

of rent for lands lost from a Wook or an occnpancy-holding by dilavion, 242—243, 244 
'ACCESS— 

property of the Crown over the foreshore of the sea subject to the right of, by litto- 
' ral owners, or by the public in certain cases, 68 

private right of, defined, 262, 263—265 

reasdns for the existence of, 262 
discussion of authorities relating to, 262 — 265 
right of landing and crossing the foreshore at low water for having, to land, 265 — 266 
obstruction to the right of, when actionable, 266 

(discussion of authorities upon the topic), 266 — ^268 
a riparian proprietor may have, to the sides of his wharf, so long as the adjoining pro- 
prietor does not fill up the water spaces in front of his laud, 273 
ACCESSIO— 

meaning of, under Roman law, 119 — 120 
ACCRETION: See ALLUVION. * 
AGRI ARCIPINII— 

what are, 100 
AGRI LIMITATI— 

what are, 100 
ALLUVIO : See ALLUVION. 
Al JYION— 

\rliest trace of the rules of, discoverable in Hindu law, 119 
ly Hindu law conoefning, 177—179 
ht to, not a riparian right, 261 — 262 
pT Roman law*-' 
Unition of, 120- 
mdatiun of the right of, 121 
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ALLUVION— (Conitnupd.) 

under Roman law — (continued) . 

right of, where applioable, and where not, 121 — 122 

in lakes and pools, 121 — Z22 

and avnl^on, distinction between, as pointed out by Yinnios, 122— '123 

owners of qualified interests who oonld claim increments by, 188 

increments by, liable to additional tax, 138 ^ 

under French laij^'— 

definition of, 138 

formed on the banks of navigable riyers, belonged to the king, before Code Napoleon, 1S&-139 

when may a formation be regarded as an, and when not, 189 — 140 - 
• formed by artificial causes, belongs to riparian proprietors, 140 

formed 4n a canalised stream or a canal, does not accrue to riparian proprietors, 140 

right of, not applicable to the banks of intermittent streams, 140 

cannot be removed by the State desiring to canalise a stream, unless riparian owners U 
compensated, 140 — ^141 • « 

right of usufructuaries, legatees and secured creditors to, 141 • 

a vendee to, 141 
a farmer and of an emphyteuta to, 141 , 

in lakes and ponds, 142 , 

under English law — , , 

value and importance in India of the rules of English and American laws relating to, 146 — 147 ^ 
ownership of land gained by, from the sea and tidal navigable rivers, 148 — 160 
meaning of the expression ' imperceptible accretion ', as applied to, 150 • 

foundation of the rule of, and the precise nature of the rule, 151 — 153 
resulting from artificial causes, ownership of, 153 — 164 
rule of, applicable to converse case of encroachment of water upon lanc^ 154 

also where original limits of littoral or riparian states towards the 

sea or river are fixed or ascertainable, 154 — 158 
to grants of land in the United States bounded by sectional lines, 158 — 1S$ 
nature of right acquired in increments by, 159 — 160 
becomes burdened with the servitude of a public highway, (if any, existi9g over the parent 

land), which is prolonged over the alluvion to the edge of wa^r, 160 
apportionment of, amongst competing frontagers, 1^ — 164 
custom as to medium filum of Severn being the common boundary between opposite 

littoral manor?, notwithstanding changes in the channel by, or otherwise, 168 
and dereliction, border instances between, 168 — 170 
ownership of land gained l^, from private streams, 172 

under Hindu law — 
law of 177—179 
according to the opinion submitted by the Hindu law tffioers to the Calcutta Ider 

Dewanny Adawlut in 1814, 179 • • 

rules of, according to usage in Bengal, Mr. Harrington's opinion as to, 179 — 180 

under Anglo'Indian law — <► 

summary of reported decisions passed by the Calc^tto Sndder Den^nny Adawlut *r to 
1825, regarding, 180—181 • 
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ALLTTVION— (Con«m*cd.) • . 

under Anglo-Indian law — (oontinaed). 

ownership o£, 181 • 

* inorementam laiens of Civil law recognised by law of, 181 — 482 

effect ui)on the rale of, of the omission of the expression ' imperceptible* from Regulation 

XI of 1825, 182—183 
n])e of, in what cases applicable, 183 
precise nature of, 184 
qualification upon, 184 
what evidence sufficient to prove gradual accession, 185 

height which an, must attain before it can form the subject of private ownership, 185 — 188 
resulting from artificial causes, ownership of, 188 
in heels or lakes, 188 

apportionment of, amongst competing frontagers, 188—192 
who are entitled to accretions by ? 192 — 194 
nature of interest acquirable in accretions by, 194 — 196 
^ rule under Beg. XI of 1825 as to main channel of a river forming the constant, though 
fluctuating, boundary line between opposite riparian estates, notwithstanding alluvion 
and dilnvion on either side, 227—228 
increments by, assessment of revenue on, 231 — 232, 233—234 

substantive law and procedure laid down in the 

* Bengal Regulations for, 231 — 232 

provisions of Act IX of 1847 for, 283—234 

» to what, and 

how far ap- 
* plicable, 

234—235 
settlement of, with whom to be made by Government, 239 
• prior to the Bengal Tenancy Act — • 

assessment of rent on, law as to, 240 — ^248 

liability of holders of subordinate tenures created after the Permanent 

Settlement to pay Additional rent for, 240—241, 246 
semhle, holders of subordiiftbte tenures existing at the time of the Permanent 
« Settlement wef e not liable to pay additional rent for, 241 , 246 

assessment of additional or enhanced i^nt on, procednre for, 241 — 242 
• where such increments were 

reformations on old sites, 
« 242—246 

rate at which, had to be 
made, 242 
after the Bengal Tenancy Aet-^ 

liability id pay additional rent for, unless such increments having pre- 
viously belonged to the tenure or holding was lost by diluvion or 
otherwise, without any reduction of the rent, 244 — 245 
4 efiFoct of the provisions of the Bengal Tenancy Act upon the old rulings 
^vith regard«to a'ksessment of, 246 — 247 
•* period from which limitation begins to run in a suit to recover possession 

' * o'f, 248 . , 



416 INDKX. 

ALVEI MUTATIO : , J^ee ABANDONED RIVER-BED 
ALVEUS RELTCTUS : See ABANDONED RIVER-BED. 
APPORTIONMENT— 

under Roman law — ^ 

of ifllandrf among competing frontagers, 127 

a second island rising between the first and the opposite mainland, 127 
under American law — " 

of alluvions among competing frontagers, 160—164 

under English lata — 
of *Buperflnon8* lands, 161, note 

land gained by dereliction of a private river, 172 
islands formed in a private river, 173 
under Anglo-Indian law — 

of alluvion among competing frontagers, 188 — 192 

abandoned river-bed among competing frontagers, 197 

APPROPRIATION : See NATURAL STREAMS. 

theory of title to the water of natural streams by, 303—306 

ARTIFICIAL STREAMS— 

definition of, 327 ' v 

ownership of, 327 

acquisition of right in, by grant, by the originator of the stream as against bis neighboifl* 

over whose land it is caused to flow, or vice versi, 327 • 
by prescription, by the originator of the stream as against hia neigli-# 
hour over whose land it is caused to flow, 327 

as against the originaior of the stream, by.hii 
neighbour over whose land it is oaoaed to 
flow, 328—335 

in temporary artificial streams, 838—331 
{Arkwright v. Qell)y 828—330 
{Qreatreax v. Hayward)^ 330—331 
in permanent artificial streams, 331 — 385 
{Uolker V. FoHtt), 331—332 
^Roberts v. Richards) y 382 
{Rameshur Tershad Narain SCngh v. Koohj 
' Behary Pattuh), 332—334 • 

{Rayappan v. Virabhadra)^ 834 — 335 

right in, on severance of estates, 335—336 

(discnssion of authorities upon the topic), 337 — 339 
right to Bcour or repair the channels of, or dams in such channels, 339 

ASSESSMENT : See ALLUVION. ^^ 

of revenue on alluvial increments, substantive law and procedure laid down in t. Beg^Q- 

lationia for, 231—232 
provisions of Act IX of 1847 for, 233—234 

to v>hat and hoi nxtif- 
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ASSESSMENT— (CfoniMiued). * • • 

of reTonne on reformations on original sites of permanontly-setflled estates, prior to 

Aot IX of 1847, Government not entitled to impose additional, 235 — 236 

nor entitled to do so, sinoe the passing ef Act IX 
of 1847, 236— 239 * 

of rent on allnyial increments, law as to, as it stood prior to the Ben^ Tenancy 
Act, 240—243 

A VXJLSIO : See AVULSION. • 

AVULSION— 

definition of, according to Boman law, 122 

allavion and, distinction between, according to Roman law, 122 — 122 
. ownership of land severed by, according to Roman law, 122 

French law, 143 
j English law, 17 1 

^ Anglo-Indian law, 209 

I BANE OF A RIVER— * 

and water correlative, 75 
definition of, 75 
landward boundary of, 75 

riverwax^ boundary of, 76 ' 

• • test for determining, 76 

» fishermen, as such, have no right to dry nets on, or use, for any purpose 

I s necessary to fishing, 96 

? but snoh right may be acquired by prescription, 96 

Ml 

Ufider Roman law — • 

belonged to the proprietors of adjoining lands, subject to the use of the public for navi- 
gation and other purposes, 103 

could not be used by the public, as of right, for drying nets and hauling them up from the 
river, 103 

under French law — 

belonged to the owners of the adjoiniiig*lands, 104 — 105 
limit which separates bed from, 104 — 105 • 

under Americajf law — * 

ownership of banks of a non-tidal navigable river, 109 

under Anglo-Indian law — 
ownership of banks of a navigable river, 115 — 116 

BATHING-GHAUTS : See LANDING-PLACE, WHARVES.* 

I BAVa GULFS AND ESTUARIES— 

ts for determining territorial character of, 27 — 80 

/ereig^ty and dominion of the circumjacent state over its territorial, 30 

! BBA •'H : See FORESHORE. 

\ BEE ^F A NAVIQABLE aiVER— 

nership of, und^ Anglo-Indjan ^w, 110 — 113 
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BEQ OF A lUVER— • • 
definition of, 75 • • 
effect of sadden change of the, on ownerehip of lands newlj occupied, 167 — 168 

BED OF A* TIDAL NAVIGABLE RIVER— 

Crown could prior to 1 Anne, o. 7 alienate any portion of, but cannot do so sixuse, withoaft : 
the sanction of Parliament, 92 

I 

ownership of, under English law, 84 — ^91 

^foundation of, 91 
effect of sudden change of, on ownership erf lands newly occupied, 167 — 168 

BURDEN OF PROOF: See LIMITATION!. 

i 

of possession, in a suit to recover possession of land, 24& — 253 

CHANNEL : See ARTIFICIAL STREAMS, NATURAL STREAMS. 

€HURS : See ISLANDS. 

COLONIAL COURTS' JURISDICTION ACT, 16 

COMMON FISHERY: See FISHERY. 

CONSTRUCTION: See FORESHORE, GRANT. 

CROWN GRANTS: See FORESHORE, GRANT. 

CUSTOM: See FISHERY, FORESHORE (of the sea), MEDIUM FILUM, PROFIT A 

PRENDRE, USAGE. " 
as to medium filum of Severn being the common boundary between opposite littoral * 
manors, 168  • 

derelict land, under English law, cannot as a general rftle be claimed by asabjeot or the 
lord of a manor by, 168 ^ 

8e<ni8y under a grant from the Crown, or by prescription, 168 
rule under Reg. XI of 1825 as to main channel of a river forming the constant boondary 

line between opposite riparian estates by immemorial, 226 — 227 • 

different kinds of, in the Punjab, 227—228 
must be clear and definite, 228 
such, merely local, 228 ^ - 

DAMAGE: See NATURAL STREAMS. 

whether proof of actual perceptible, essential tc^' sustain an action for distarbazkoe of 

right to natural streams, 306 — 307 *" 

whether apprehension of possible, necessary, 307 • 

DAMS : See FISH. 

DEARAH SURVEY: See RITER. 

DERELICTION: See ABANDONED RIVER-BED. 

under French law — 



4 

land gained by, of the sea, belongs to the State, 142 , 
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of a portion of the bed of a river, belongs to the riparian pro^.^.^. 3 

wnder Eiigliah law — 
of the sea or of a tidal navigable river, ownership of^Iand gained by, 164—1^5 
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DEKELIOTION— (Coneinued.) ' , • 

Urnder English law, (continned.) *• 

land left -by, cannofc as a general rale be claimed by a sabject or lord of a manor by 
onstom, 168 • 

secuSf if claimed by grant from the Crown, or by prescription, 1 68 
allavion and, border instances between, 168 — 170 * 

of a portion of the bed of a private rirer, ownership of land gained by, 172 
or a private river, apportionment of land gained by, 172 

binder A nglo-Indian laic — 
real nature of, 195 

of the bed of the sea, or of the bed of a navigable river, land left by sadden, belongs 

to Government, 195 — 196 
80vu8f if a private individual has acquired a right to the whole 
, or to a portion of the bed, 196 
of a non-navigable stream, land left by, ownership of, under varying cir- 
cumstances, 196 
land left by, cannot form the subject of private ownership before the soil becomes 

usible, 196-197 
of the bed of a river, when it is not the exclusive property of Government or of a private 
individual, apportionment of land loft by, 197 

DILUVION : See ALLUVION, POSSESSION. 

* abatement of rent for lands lost from a talook or occupnnoy-holding by, prior to the Bengal 

Tenancy Act, 242—243, 244 
after the Bengal Tenancy Act, 244 — 245 
DOMINION— 
. nature of, over territorial water, 20 

bays, gulfs and estuaries, 30 — 31 

DRAINAGE : -See SURFACE WATER AND SURFACE DRAINAGE. 

DBOIT* See FLOTSAM, JETSAM AND LIGAN. 

EASEMENTS: See ARTIFICIAL STREAMS, NATURAL STREAMS, NAVIGABLE 
BIVER, PRESCRIPTION. 

in natural streams, nature of, 821 — 322 

, acquisition of .by grant, 322 

for a limited lAjriod or on condition, may be acquired, how, 322 — 323 
acquisition of; by prescription, 32^ — 324 
acquired by prescription, extent of, 324 

acquisition by prescription of a right to pollute the water of natural 
streams, 324—325 , 

in artificial streams : See PRESCRIPTION. 
^n respect of surface drainage, 326 

subterranean percolations, 826 
ztinction of, by unity of absolute ownernhip, 339 - 340 

alterations in the dominant tenement, 340 • 

efflux of time or fulfilment of condition, 3iO 
* express release, 340 
'abandonment, sio— 341 
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EMBANKMENTS— • . 

against the enc:i^(¥u;hiDcnt of a riyer, extent of right of ripiarian proprietors to erect walls 

and, 341—342 
« in case of ordinary floods, 341 

** * extraordinary floods, 342 

• the sea, extent of right of littoral proprietors to erect' 

walls and, 342 
obligation of frontagers to maintain and repair, does not exist at Common law, 842» 
•" (H^idaon v. Tahor), 843 

may arise by prescription, tenure or ciik< 
torn in England, 343 
by prescription, or tenure, or 
by the acceptance of monef. 
from GoYerniuent for thf 
maintenance and repair dl; 
for the public benefit, k 
• India, 343 

[Nuffer Chunder Bhuito v. /o(ai- 
dro Mohun Tagore), 843— S44 
extent of, in case of ordinary and* ex- 
traordinary floo48 respectively, 344 

ESTUARIES : See BAYS, GULPS AND ESTUARIES. • . i 

EXTE RRITORIALITY— I 

of ships, 5 • 

EXTINGUISHMENT OF EASEMENTS: See EASEMENTS. 

FERAE NATURAE : See FISHERY. 

FERRY— 

right of, not a riparian right, 261 « 

essential nature of, 26 f 

FISH : See PRESCRIPTION. 

under English and American laws — % 

obstmction to the passage of, by the erection of weirs or other engines, actionable, 867 
erection of dams or other similar stmctares for riill purposes, ih so far^as they obstruct 

passage of, regulated in several states in America, by positive legislation, 367 
In America, mill-owners are reC^uired to keep fishways in the dams, 367 a 

under Anglo-Indian law^^ 
riparian proprietors not allowed by erecting dafns or bands for irrigation or mannfac* 

ture, to obstruct the passage of fish up a river, to the prejndioe of otHer persona, 377 
nor owners of fishery allowed to fix any contrivance in the soil so as to obstrr ; the 

passage of, to the prejadioe of other persons, 377 
nor in a stream where the water dries up occasionally it> the owner of the bed e itled 

to construct in it reservoirs for, and sarround them l)y lines of stakes, sc is to 

injuriously affect the rights of other persons, 377 — 378 
semhle, fishermen and others have a right to drag up their vessels abov^ the reach the 

tides, upon the banks, for security and for reptlirs,, 62 t 

I * 
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FISHERMEN: See NETS. * • • 

of a sea village may by immemorial cnsfcom have a right to beach tlfair boats ia winter on 
ground adjoining the foreshore, 62 
FISHERY: See FISH, FISHERMEN, FORESHORE, JULKUR, PROFIT A^ PftENDRE. 
property of the Grown over the foreshore of the sea is snbjeot to the public right of, 62 — 631 
right of, not a riparian right, 261 
essential nature of, 346 
pt%dial or territorial, 846 

right of, when independent of the ownership of the subjacent soil, is either a common 

right, or a profit k prendre in alieno solo, 846 
modes of origin of such, 846 

enumeration and definition of different kinds of, under English law, 346 — 347 
distinction between each of such kinds of, 347 — 348 
common or public fishery, what, 346 — 347 
several or separate fishery, what, 347 
free fishery, what, 347 
common of fishery, what, 347 
*A* in the high sea — 

, common to all mankind, 348 

• over any portion of the high sea, may be regulated by custom, e, g.y whale 

fishery ki Greenland, 848—349 
«n the territorial wa^er — 

right of, belongs to the adjoining littoral state, 349 

in the territorial water of Great Britain, common to all the subjects of the realm, 
' 849 

exclusive, may be acquired by a subject 
by prescription, 849 
9 of India, common to all the subjects, 849 

subject to the right of Government to appropri- 
ate the soil of the bed within the marine 
sone, or the fishery within that limit, 849 
extent of, 349 
over th^ foreshore of the sea, and in tidal navigable rivers, under English law — 
right of, primft faoig vested in all ^lie subjects of the realm, 350 

Iftit subject to the paramount interests of navigation, 62 
theories as to the origin of the, 350 — 351 « 
* extent of, 351 

may be exercised, mode in which, 351 
foundation of, 351—352 • 

(discussion of authorities upon the topic), 352 
public, effect of alteration of the channel of a tidal navigable river upon, 852 — 363 
^prerogative of the Crown to appropriate or grant several, anterior to Magna Charta, 353 

restrained by Magna Charta, 

which, however, left untouche*^ 

appropriations and gprants made 

« prior to the reign of Henry II, 

• . » * 863 . 
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FIS^EUY^iContinued.)' • 

over the foreshore of the sea, and in tidal navigable rivers^ Kinder English faw?, (continued.) 

in what^ cases may a claim bj a private indiyidaal to a several fishery be valid, 62, 353 — 354 
reversion 'of a several fisthery to the Crown, by forfeiture or otherwise, 354 
modes in which a right to a several fishery may be claimed by a subject, 855 

nature of proof requisite in each case, 355 
kinds of several fisliery, 366 
nature of eacK kind of several fishery, 356 — 357 
does the right to a several fishery, raise any presumption as to the ownership of the 

subjacent soil ? 357 — 358 
ownership of a several fishery, effect of the shifting of the channel of a tidal iiaTtg»ble 

river upon, 358 
{Mayor of Carlisle v. Qraham), 358 — 359 
free fishery, 359—360 
restrictions upon the mode of enjoyment of a' several fishery or of the pablio right rf 

fishery, 360 e 

in non-tidal rivers and streams, under English law — • 

right of, primd. facio vested in the riparian proprietors, 860 

foundation and nature of, 361 • 

enumeration of the different kinds of, 361 • 

ambiguity of the term * several fishery,' when applied to non- tidal '^yaters, 361 
modes in which a several fishery may be created, 361 

does the right to a several fishery raise any presumption as to the ownership of the sub- 
jacent soil? 361— 364 , 
several fishery in one, subject to a limited right in another, 864 
free fishery, 864 

does not import ownership of the subjacent soil, 864 • 

franchise fishery, 864 — 365 

right of, effect of shifting of the channel of a non-tidal river upon, 865 — 366 
{Foster v. WHght), 366, 367 
restrictions upon the exercise of, in those non-tidal rivers that are navigable, 2fu 

in navigable rivers — 

under Boman law, right to fish in perennial rivetf^ whether nt^igable or not, commoB 

to the public, 369 m 

appropriation by the sovereign^in feudal times of, 369 

but individual citizens possessed the liberty of fishing with an angle, 369 
public right of, rehabilitated in France by the Code Napoleon, 369 

also recognized in some of the states in America, 370 

under AnglO'Indian law — 

right of, prima facie belongs to the public in India, 370 

mode of enjoyment of, 370 
exclusive right of, claimable by private individuals by grant from Governi >r by 

prescription, 3' i 

nature of evidence requisite to prove acquisition of,«371 — 37i« * 

does not import a right to the ^tbjivjent soil, 37*i ! 

\ 
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VISEEKY— {Continued.) * • • 

•• 
under Anglo-Indian lawy (con tinned.) 

exclosive right of, or public right of, effect of the shifting of, or of. any other change 

in, the channel of a navigable river npqp, 372 — 374 • 

current of decisions upon the topic in Bepgal, 374 

remarks upon the rule established by those 

decisions, 374—376 

m 
in non-navigahle rivers or streams, under Anglo-Indian law — * 

primd facie vested in the owner of the subjacent soil, 376 

territorial fishery, 376 

incorporeal fishery, 376 

modes of acquisition of, 376 

to whom does the right of, in streams flowing between two estates, belong ? 376 

right of, does not import a right to the subjacent soil, 376 — 377 

right of the holder of, to the subjacent soil, modes of determining, 377 

grantee of the entire julkur or fishei{^ of a pergunnah, 377 

• in lakes and ponds — 

right of, in small lakes, ponds or pools, belongs to him exclusively in whose lands they are 

• situated, 378 

, if they lie on the common boundary between 

two estates, belongs to the proprietor of 
each, in severalty, usque medium filum aquae, 
378 
in large non-tidal navigable lakes, under English law, 378 — 381 

Aifierioan law, 381 
. in ponds, lakes, &o., generally, under Anglo-Indian law, 381—382 

B. Topics relathig to rights of fishery in general — 

whether right to compensation exists for loss of right of, when the subjacent soil is ac- 
quired for public purposes, 382 — 383 
in gross, English Prescription Act (2 & 3 Will, IV. c. 71) not applicable to, 383 

may under English law, be Required by grant, prescription at Common law, or 

under the doctrine of modern lost grant, 383 
as well astother kinds of^shery, before the Indian LimitaUon Act (XV of 1877), 
• held to be ajr interest in immoveable property, and capable of being 

acquired by enjoyment for 12 ycxirs, 383 

secus, after the passing of the Indian Limitation Act (XV of 1877), 
which prescribes 20 years for acquisition of all kinds of rights 
of fishery, including right of, 384 
Indian Easements Act (V of 1882) not applicable to rights of, 384 
.m by a fluctuating body of inhabitants, or by the public, or any portion of it, by virtue 
of custom or immemorial usage to a right of, in private waters, or in the several 
fishery of a subject in a tidal navigable river, is void in law, 885 
first reason for the rule, 386 
second reason for the rule, 386 
cdnments on the second reason, 386 — 887 

i 
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FISHERY— (Continued.)* • 

B. Topics relating^to rights of fishery in generalf (continaed.) 

secuSf if Baoh. claim is made against a borough corporation owning a Beveral fisbeiy in a 
• tidal navi^ble river by prescription, presupposing a grant from the Croirn, 

387—388 

« 

{Ooodman v. Mayor of Saltash), 887 — 390 
claim by the inhabitants of a village or pergunnah, by virtue of ancient custom, to fish ia 
• beels or lakes situated within the village or pergunnah, as against the 
zamindar, is void in law, 890 — 891 

(Luchmipui Sing v. Sadaulla N^aahyo), 890 — 891 

C. Itemediesfor disturbance of rights of fishery — 

I. Civil Bemedie8—~ 

nature of, appropriate to each of the several kinds of, according to English law, 891 

prescribed by the law in India, 892 
section 9 of the Specific Relief Act inapplicable to incorporeal fishery, 892 

II. Crimirud "Proceedings — ^ 
Roman law regarding ferae naturae, 392 — ^394 
general principles of law regarding ferae naturae, 395 

provisions of the English Common law regarding ferae naturae, 895 — 396 

{Blades v. Higgs)^ 396—397 * 

liability of a trespasser for capture of ferae natarae, 897 
Larceny Consolidation Act, (24 and 25 Vict. c. 96) s. 24, 397—398 • 

summary of the decisions upon the section, 398 ^ 

Anglo-Indian law regarding ferae naturae, 398 — 899 , ^ 

cases in which capture of fish does no^ constitute any offence under the Indian Penal * 

Code, 899 , 

section 145 of the Criminal Procedure Code, how far applicable to rights of, 399 — 400 

FLOODS : See EMBANKMENTS. 

FLOTSAM, JETSAM AND LIGA»— 
defined, 64—65 
in what cases property of the Crown, and in what cases droit of the Admiralty, 66 — 68 

"FLOTTABLE" RIVER— 

what is a, 104 . ^ 

FLOW OF WATER: See ARTIFICIAL STREAMS, 4ATURAL STREAMS. 

FLUMBN— * , 

meaning of, 98 

FLU VI ALIA INCREMENT A— 
what are, 147 

FORDABILITY— 

of a channel ought to refer, point of time to which, 200 

(examination of cases bearing upon the topic), 201 — 204 

* • i 

FORD ABLE CHANNEL: See FORDABILITY. ] 

probable origin of the doctrine of a, 199 

what, 199—200 t, ^ ^ | 

1 
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FORDABLB CHANNEL— (Conitnued.) • 

reqaiBitea of a striot definition of, 200 * 

ezistenoe or otherwise of, to be ascertained when the island is first thrown up, for 

determining the ownership of it, 200 ^ « 

(examination of cases bearing npon the topic), 201 — ^204 
what, according to the AllnWon Bills of 1879 and 1881, 205—206 

FORSIpN SHIPS— 

jnrisdiotion over, 11 * 

FO&ESHOBE : See ACCESS, FISHERMEN, FISHERY, PROFIT A PRENDRE. 
of the sea — 

signification of the term, 88 
extent of, determined by the tides, 33—84 
landward limit of, according to Roman law, 84 

French law, 85 
English law, 35—37 
seaward limit of, according to English law, 88 * 
• ownership of, according to Roman law, 89—42 

English law, 48—45 , 

• French law, 45 

« Anglo-Indian law, 46 

may belong to a ^bject by gprant or prescription, 46 — 46 
theories as to the foundation of the prim& facie title of the Crown to, 46 — 47 
aatare of the right of the Crown to the, 47—48 
^ right to, nnder (prant, 48 — 50 

rale for the constrnction of grants of, from the Crown, 49 
• power of the Crown to alienate portions of, 49—50 
right to, acqnli^ble by prescription, 50 
enumeration of the several acts of nser exerciseable over, 50 

valne of each of these acts taken singlyas well as jointly, 52 — 54 
nature of evidence requisite to establish title to, by prescription, 54—58 
property of the Crown over the, subject to the right of access by the littoral owners, 

or by the public, 58 
navigation by the public, 59-62 
« fishery by the public, 62-68 

public not entitled to take sand, slftells and sea- weed from, 62 

lather the inhabitants of a town (unincorporated), nor the general public can claim a 
right by custom, or prescription to take sand, shingle, or cut seaweed from the 
63, 384—885 ^ 

8€cu8f a limited claim by the inhabitants of a borough, although unincorporated 
may be valid, 63, 385 
joi of, does not carry a right to wreck, nor vice versA, 65 
ht to take wreck impli^ a right to cross the, for the purpose of taking it, 65 

4 1 tidal river-^ 

jflnition of, 76—77 
a port of ita bed, 82 
ht of landing and crossing.^or having access to land, 265—266 

b% . . . 



426 , INDEX. 

FOpESHORE— (Con<mli«d.^ 

of a tidal navigahH river- 
ownership of, under English law, 91^-92 
Grown qpnld prior to 1 Anne, o. 7 alienate any portion of the bed and, bat it cannot da 

since, except with the sanction of Parliament, 92 
ownership of, under American law, 109 

Anglo-Indian law, 115 

« 

FREE FISHERY : See FISHERY. 

distinction between several and, 347 — 848 

sometimes used interchangeably with several fishery, 848 

FRONTAGERS : See ALLUVION, EMBANKMENTS, ISLANDS. 

GRANT : See ARTIFICIAL STREAMS, DERELICTION, EASEMENTS, FOBESHOR& 

from the Crown, rule of construction of, 48 4 9 
of land bonnded by a non-tidal rivet, rule of constmotion of, 94 — ^96 
reason for such rule, 9 1 and note. • 

of land bounded by a tidal but non-navigable creek, in the absenoe of express words ta 
the contrary, carries the soil of the creek ad medium filum, 95 • 

GULFS: See BAYS, GULFS AND ESTUARIES. 

HIGH SEAS, THE— 

common to all mankind, under Roman law, 8 « 

open to universal depredation in ancient times, 8 • 

exclusive sovereignty over different portions of, claimed b^ different states in l^ter 

ages, 3 — 4 
reasons respectively assigned by Grotius, Puffendorf, Bynkershoek and Yattel for the 

doctrine of freedom of, 4 — 5 • 

common to all nations for navigation and fishery, 5 — 848 
exclosive rights of navigation and fishery over, acquirable by treaty, 5 
jurisdiction over ships on, 5 . 

soil of the bed of, common to all, 6 
portions of the bed of, prescriptible, 6 — 7 i ^ ^ 

INCREMENTUM LATENS— 

what is, according to Roman law, 121 

English law, 150 
Anglo-Indian law, 181—182 

INSULA NATA : See ISLANDS. 

INTERNATIONAL LAW— 

respective provinces of municipal and, over waters, 1 — 2 

INUNDATIO : See INUNDATION. ^ 
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INUNDATION— • 

tender Roman lav}» 

effect of, on ownership of lands, 186 ^ 

retiring suddenly and an inundation retiring slowly, distinotton between, disapproved of 
by Grotins, 187 • • 

nmder ^enoh law, 

effioct of, on ownership of lands, 142 

wnder BngUsh law, 

effect of, on ownership of land^, 166 

IRRIGATION: See ARTIFICIAL STBEAMS, NATUBAL STREAMS. 
L ISIaANDS— 

' ownership of, ridng in the sea, 123 

> 

a riTer» in varying situations, 128 — 124, 125 
J formed by a river enoiroHng the main-land, 124—125 

may be formed in a river, modes in which, 124 — ^125 
« riparian owners entitled to every use of, not merely to bare ownership of , 1 26 
belong to the riparian owners in severalty, and not pro indiviso, 126 
apportionment of, amongst competing frontckgers, 127 

a second island rising between the first and the opposite mainland, 
127—128 
* ownership of increments annexed to, 128 

an island, not affected by the main channel snbsequently flowing between 
it anti the nearer bank, 129 
formed in a public river, Grotius' theory as to ownership of, 181 

wnder, French law — 
ownership of, formed in navigable or ' fiottables ' risers, 143 

rivers neither navigable nor ' flottables,' 144 
formed by a branch of a river encircling the mainland, 144 

itnder English law — « 

ownership of, rising in the sea OT'\i a tidal navigable river, 170 

a non-tidU navigable river, according to the law in some of the 
• states in America, 170' 

formed by a branch of a river encircling the mainland, 170 
rising in a districtus maris, or a portion of the bed of a tidal navigable river 

belonging to a subject 1)y charter or prescription, 171 
a private river, 173 
De lure Maris on, 171 
ipportionment of, formed>in a private river, 173 

* under the Civil Code of Lonsiana, rules fgr 

the, 178—174 
mode of division of a second island formed between the first and the opposite main- 
land, 174— 2J76 ^ i 

J 
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ISLANDS— (Continued.) * • 

under Anglo- Indian tato^^ 

formed by a river enoiroUng a portion of the maiidand, ownership of, 197 — 198 

in 43ther modes, o^niership of, 198—199 
fq^rmed in navigable rivers, belong to the oontignoos riparian owners, if the obannel 
separating the islands from the mainland is fordaUe when they are first thrown 
np, 200—204 . 

aecim, are at the disposal of Gk)vemment, 200 — 204 
when to be resnmed by Government under Aot lY of 1868 (B. G.)t ^06 
onoe resnmed by Grovernment, subsequent fordability does not affect ownership of, 206 
*^ shall be at the disposal of Government." in cl. 8, s. 4, Beg. XI of 1825, meaning of the 

expression, 207 
separated from the mainland by fordable channels, ownership of aeoretions annexed 
to, 207 

by fords of unequal lengths, ownership of, 207 — 20^ 
or sandbanks thrown np in ' small anjL shallow rivers,' ownership of, 208 — 209 
separated from the banks by unfordable channels, procedure for resumption of, 232 — ^2S^ 

JETSA.M : See FLOTSAM, JETSAM AND LIGAN. 

JULKUB : See FISHERY. 

right of occupancy cannot be acquired in the, or fishery of a stream, lake or tank, 38S 
unless such right has been acquired in respect of land let for agricultural parpoBesy • 
and there is a lake or tank upon it, 883 ^^ 

sums annually reserved in leases of, or rights of fishing, as being annually or periodically 

payable, are not rent, 382 • ; 

JUEI8DI0TION— 

over ships of war belonging to foreign states, 6 

private foreign ships, 11 * , 

of British Indian Courts over offences committed within the territorial water ol» Blritisfa 

India, 13—16 * 

of British Courts over foreigners in foreign ships in the territorial water of Great Britain, • i 

17—19 
Oonrts' (Colonial), Act, J 6 
Territorial Watery Act, 19 ' i • 

LAKE : See FISHERY. t 

presence of current distinguishes^ a river from a, but not necessarily, 77 • i 

LANDING-PLACE : See WHARVES. 

extent of the right to build, or bathing-ghats, under Anglo-Indian law, 272 — 873 

LANDOWNERS : See SPRING, SUBTERRANEAN STREAMS, SURFACE WATER AND 
SURFACE DRAINAGE. 

LIGAN : See FLOTSAM, JETSAM AND LIGAN. , 

LIMITATION— * 

begins to run, period from which, in a soit to recover possession of an alluvial »• 

ment, 248 ^ 

discussion of the law of, with regard to suits to »«cover possessioa of reformatio m 

original sites, 248—265 * % , 

. . . \ 
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LIMITATION— (Oowewtwd.) * 

(Mano Mohan Ghoae v, Mothura Mohun Roy), 26(^—251. 
(Mahomed AH Khcm v. Khajah AhdMl Gufmy), 251—268. 
{Kally Chum 8ahoo v. The Seoretary of State), 258—255. « • 

! LITTORAL PE0PRIET0E8 : See AOOBISS, EMBANKMENTS, FORESHORBi 

may by alfceriog the natural oondition of their land, render themselves liable to their 
a neighbonrs or other persons, if the latter suffer damage in consequence of such 
alterations, 841 * 

r LITTORAL RIGHTS— 
what are, 257 

i LITTUS— 

L definition of, 84, note. 

' MARINE ZONE : See TERRITORIAL WATER. 

MABITIMA INOREMBNTA— 

meaning of the term, 147 ^ 

w kinds of, 147 

I MEDIUM FILUM : See RIVER. 

I ' of Severn is by onstom the common boundary between opposite littoral manors, notwith- 

I standing change of channel, 168 

I -MOORING— 

right of, incident to navigation, 59 — 60 
: ^ overlapping adjoining wharf, 278 

' extent of the right of, of a riparian proprietor, 273 

I NADIBSABATl LANDS^ See ALLUVION. 

belong to the owner of the site, 209 

NARROW SEAS, THE- 

BoveAreignty and dominion of England over, 10 ^ 

i .NATURAL STREAMS: See DAMAGE, EASEMENTS, OVERFLOWING LAND, PRE- 
SCRIFnON, RIPARIAN PROPRIETORS, RIVER, SPRING, 
distinctions between, and rivers, under Roman law, 98 
ownership of the b^s of, under French Hw, 105 
right to the hse, purity and flow oi] water of, is a riparian right, 273 — 274 

exposition of the nature of tbe right by Chancellor Kent, and Vioe-Chanoellor 
' • Leach,. 274— 276 

Vinnius* doctrine with regard to the use of water of, 274 
water flowing in, modes of disturbance of right to, 276 ^ 

true measure of the right to, 276 — 277 
. •' * £ight to the nee of water — 

■easonable user of water of, how determined, 277 

istinction between the ' ordinary ' and ' extraordinary ' uses of water of, 277 278 

ordinary ' uses of water of, what are, 278—279 ^ 

tztraordinary ' uses of water of, what are, 279 — 281 
8mndon Wa*0neorTi8 Oo, v Wilte 8f Berks Cawd Navigation Co.), 280—281. 
limits of 'extraot^inary ' i^OjOf t^ater of, 281—282 
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NATUEAL STREAMS— (Conlinu«d.) 
right to ths use of wat^r (continued-. ) 

diversion of water of, for irrigation is an ' extraordinary ' nee of water, under Bngliflh 
law, 882 . • 

so also under American law, 288—281 
{Evans ▼. Merriweather), 883 — 884b 
may be an ' ordinary ' use of water, under q^iiam 
• oiroumstanoes, 286 ; 

extent of the right to divert water of, for irrigation, 285—286 

(b) Riffht to the pv/rity of wat^r-^ 

every riparian proprietor has a right to the purity of water of, 286 

what kinds of pollution of, are actionable ? 286—287 

when does pollution of, become actionable P 287 — 288 

provisions of the Indian Easements Act (V of 1882) with regard to pollution of/288 

whether previous pollution of, any justification, 288 — 289 

(c) Right to the flow of water — • 

every riparian proprietor has a right to the flow of water of, 289 * 

extent and measure of such right, 289 — 291 

receiving a portion of their supply from artificial sources, rights in, 299 • 

theory of title to the use of, by appropriation, 808—806 • 

whether proof of actual perceptible damage essential to sustain a|^ action for distnr- ^ ; 

banco of right in, 806—307 
whether apprehension of possible damage necessary, 807 

acquisition of a prescriptive right to pollute the water of, 824r-^25 • : 

whether a right to have water of, diverted by another may be acquired by presoriiH 

tion, 826—826 ^ 

NAVIGABILITY— • , 

of a river, tidality only primsl facie test of, 91 ^ 

not essential to constitute a pubtlo river, under the Roman law, 99 
of a river, test of, under the Boman law, 99 

French law, 104 

American law, 108 

Anglo-Indian Ikw, HO » 

NAVIGABLE RIVER : See RIVER \ 

right to obstruct the water of a^ cannot be acquired by prescription, 825 ^ j 

NAVIGATION: See HIGH SEAS, THEj TERRITORIAL WATER. 

property of the Crown over the f oreshoije of the sea, subjeot to the right of, fay the 
public, 69 

NETS— 

fishermen, as such, have no right to dry, on the banks of a river, 96 
but such right may be acquired by prescription, ^ 
NON-NAVIGABLE RIVER: See RIVER. * 

remarks on the use of the expression, 97 

NON-TIDAL RIVER: See RIVER. • , • 

point ut which a, begins, 82 — 83 • , ^ • 

% 
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NON-TIDAL niYER— (Continued.) » " 

. ownership of the bed of a, 92 — 98 «• 

fonndation of suoh ownerahipi 93 — 94 

role of oonstrucfcion applicable to granta bounded by a, 94->95 • 

reason for snob rale» 94, and note ^ 

maj oeoome snbjeot to the pablio right of navigation bj immemorial osfir or by Aot of 

Parliament, 95 
c^iniership of the bed of a, or the right of fishery therein, not neoessarily affeoted by an 
Act of Parliament, conferring a pnblic right of nayigation, 95 

NinSANOE— 

pablio, distingnished from pnrprestnre, 52 

remedies when a private wharf, pier or a landing-place is a, porprestore or both, 271 

OBSTRUCTION: See FISH. 

m 

OCOITPANOY, EIGHT OF, : See JULKUR. 

OCEAlir, THE MAIN : See HIGH SEAS, THE, 

OLD SITE : See REFORMATION ON ORIGINAL SITE. 

OVBRPLpW^ OF RIVERS : See EMBANKMENTS. 

OVERFLOWING LAND : See RIPARIAN PROPRIETORS. 

above or below, a riparian proprietor has no right of, without grant, covenant or pre- 
scription, S;pi— 292 

PBBENNIA— 

what are, according to Roman law, 98 

PIERS: See WHARVES. 

POLLUTION: See EA.5EMENTS, NATURAL STREAMS, PRESCRIPTION, SUBTER- 
RANEAN PERCOLATIONS, SURFACE WATER AND SURFACE DRAINAGE. 

PORTS— 

privilege of erecting pablio, is a part of the royal pi^rogative, 62 

POSSESSION— 

of land covered with water, proof of, 247 — 248 

oontinnes daring sabmergenoe, if the owner of an estate oontinnes in possession,' nntil 

it is washed sway by dilaviop, 249 
burden of proof of, 249—258 ^ ) 

PREDIAL FISHERY : See FISHERY. 

PREROGATIVE— 

■igmfioation of the term, 44, note « 

<^ royal-fisfa, wbst is, 51 

of royal mines, treasnre-trore and royal fish, have not been extended to the East Indian 

possessions of the British Crown, 6t, note 
of the Grown does^nQ|i allow a ^tition of right for a tort oom^tted by itself 58 note. 

secuB, by the law of the Straits Settlement, 58, note 
of the Crown to hear appeals cannot be taken away except by express words in a 
statute, 50, note. 
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PRBgORIPTION : Seo •ARTIFICIAL' STREAMS, BASEMENTS, EMBANKMENTS, 
NATURAL STREAMS, OVERFLOWING LAND, 
right to obstruct the water of a navigable stream oaanot be acquired by, 325 
a right to have water of a natural stream diverted by another cannot be acquired by, 825 
a right to fix any 'oontnvanoe in the bed of a stream and to obstmot the passa^ of fish 
to thS detriment of the rights of other persons, may be acquired by, 378 
PROFIT A PRENDRE : See FORESHORE (of the sea). 
a private right of fishery is a, in alieno solo, 346 

inhabitants of a vill, parish or a borough, (without incorporation or without prescribing 
in a que estate) cannot claim by custom a right to a, 384 — 385 

m 

custom for the inhabitants of a parish or vill to draw water from a spring situated in 
private soil, being a right to an easement, and not to a, is valid, 384 — 385, note. 
PUBLIC FISHERY : See FISHERY. 
PURPRESTURE— 

what is a, 52, and note 

distinction between a, and a public nuisance, 52 

remedies when a private wharf, pier or a landing-place is a, or a nnisanoe or both, 271 
REFORMATION ON ORIGINAL SITE: See ASSESSMENT, BURDEN OF PROOF* 
POSSESSION. % 

doctrine of, 210 

as laid down in Lopez's case, 211—213, 219—220 * 

resum^ of the principles enunciated in Lopezes case with regard to, 21S • 

does the doctrine of, apply when the antecedent diluviation of site had taken place by ^ 
imperceptible degrees P 214 * ^ 

reasons for a negative pondusion, 214 — ^215 * 

review of authorities anterior to Lopez's ccise with regard to, 215—217 
(Lopez V. Muddan Mohm Thakoor), 219—220 
passages from judgment of Privy Council in Neigendra Chundra Ghos^v, 3£<ihomed Ew^, < 

with regard to doctrine of, 220—222 « 

nature of cases to which doctrind of, applies, 222 
modes in which a subsisting right to the original site is evidenced, 228 
right of a purchaser of an island from Government to, 223 — 224 
instance of a doubtful case of, 224 

nature of proof of title to the site requisite, '224 — 225 • 

purchaser of an estate from Government, in whf.t cases entitled, anct in what oases 
not, to, 225 , / 

illustration of such oases, 225 — 226 
of permanently-settled estate, prior to Act IX of 1847, Government not entitled to assess 
additional revenue on, 2^33 — 234 

nor is it entitled to do so since the passing of Act IX of 1847, 236—238 
assessment of rent on, prior to the Bengal Tenancy Act, 242 * 

after the Bengal Tenancy Act, 244—245 
enumeration of the several forms in which suits to recove^ possession of, may se 
*^ and the discussion of the law of limitation with regard to each of them, 248 — ^21 

{Mano Mohan Qhose v. Mothura Mokun Boy), 250 
(Mahomed Ali Khan v. Khajah Abdul Qunny), LSI — ^253 
(Rally Chum Sahoo v. The Seeretcry of Stale for India), 2bw- S4 
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REFORMATION ON ORIGINAL SITE— (Oon<g«t«<i.) * 

burden of proof of poRaession in a suit to recover posBession of, 249^253 

after doable dilavion, 254 
owner of estate entitled to recover so mnch of, as tak^ pla^ withift 12 years of 
* suit, 264—265 

RENT: See ABATEMENT, ASSESSMENT. 

•RESUMPTION: See ISLANDS. 

o 

of i^nds separated from both banks by uiifordable channels, procedare for, 232—233 

RIPARIAN— 

derivation and signification of the term, 256 

! RIPARIAN LAND— 
I what is, 257 

effect of the division 'of, on riparian rights, 260 

j, RIPARIAN PROPRIETORS : See ACCESS, EMBANKMENTS, MOORING. 
I may demand charge from navigators fur towii^ on his bank, provided he gives previous 

^ notice, 96 

right of, to the soil of the bank remains intact, although the public may acquire a right 
- of towage on their banks, 96 

who are, 257 » 

, liave a right of n^esB to the river from their land, 262 

to erect private wharves, piers and landing-places, 269 
* but they have no right to 

• . take a general toll, 269 

right of, to moor vessels to their wharves, 273 
' may have access to the sides of their wharves, so long as the adjoining riparian proprie- 
tors do net fill up the water spaces in front of their lands, 273 
have a right to the use, parity and flow of water in natural streams, 273 — 275, 277 — 286, 

*289 
have no right to overflow land above or below, without a grant, covenant or prescrip- 
tion, 291—292 
may by altering the natural condition of their land, render themselves liable to their 
neighbours or4)ther persons, if they' suffer damage in consequence of such altera- 
tioDB, 8^2 a 

RIPARIAN RIGHTS: See ACCESS, EMBANKMENTS, NATURAL STREAMS, WHARVES, 
attach to an intermittent stream having a permanent sonrce, 81 
denote what, 257 

generally exercised, in what rivers or parts of rivers, 257-> 
foundation of, 257—260 
effect of the division of riparian land on, 260 
characteristics of, 260—261 

use does not create, not does disuse destroy or suspend, 260 — 261 
unity of possession or ownership of the lands above or below on the same stream does 

not extinguish, 260—261 
enumeration if, 261 , . 

rights of, fishery and ferry are not, 261 

65 
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KIPARIAN BIGHTS— (ContftMied.) 

right to aooretioitf by allayion ia a ripi^rian right, 261 — 262 

80 also a priyate right of acoeBS to a river, 261—262 

but not a sight to erect ^blic wharveB, piers and landing-places, Ao., 268—269 

a right to erect private wharves, piers and landing-places is a riparian right, 269 

BO also a right to the use, pnritj and flow of water in natural streams, 273 — ^276 

may be granted to a non-riparian proprietor, how far, 299 — 803 

» disonssion of authorities upon the topic, 299 — 308 

• 

BIVBR— 

defects of the popular definition of a, 71 — 72 

constituents of a, according to Roman law, 72 

bank of a, according to Roman law, 73 ' 

beach or foreshore of a, according to Roman law, 74 

legal definition of a, 74 • ; 

includes what, 74 — 76 

constituent elements of a, 75 • 

presence of current distinguishes a, from a lake or pond, but not necessarily, 77 • 

begins, point from which a, 78— -80 

terminates, point at which a, 80 — 81 • 

includes an intermittent stream, having a pennanent source, 81 « 

boundary line between the tidal and non-tidal portions of a, 82 — 88 ^ 

bed of a tidal navigable, ownership of, under English law, 84 — ^91 

tidality, only primft facie test of the navigability of a, 91 • 

foundation of the ownership of the bed of a tidal navigable, 91 . 

Grown could prior to 1 Anne, c. 7 grant to a subject any portion of the bed and fore- 
shore of a tidal navigable, but cannot do so since, without the sanction of ParUs- 
ment, 92 • 

rules of the Roman Civil law, a better g^de in determining various questions ralatiog to, 
than rules of the English O«mmon law, 98 

effect of sudden change of the bed of a public, on ownership of lands newly oocapied 
167—168 

effect of sudden or gradual change of the h&^ of a private, on the position of tho boun- 
dary line between conterminous proprietors, 172 — 173 

under Roman law — { 

distinction between a, and a stiyam, 98 
rivors classified into perennia and torrentia, 98 
perennial rivers were deemed public, 98 — 99 
test of navigability of a, 9^ 

navigability not essential to constitute a public, 99 — 100 

ownership of the bed of a private, 101 * 

a public, flowing through agri limitati and agri arcifinii respec- 
tively, when the bed became dry, 101, 
* conflicting theories as to the ownership of the bed of a public, running through agri 
arcifinii, when the bed remained covered with water, 101 — 102 
banks of a, belonged to the proprietors of adjoining lands, subject *fco the use of the 
public for navigation and other purposes, 103 * <• 
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'BLTVRR— (Continued.) o * 

render French lata — *• 

ownership of the bed of a, not determined hj the tide, 108 
rivers classi^ed into navigable, ' flottables/ or not, 104 ^ « 

test of navigability of a, 104 
a * flottable,' what, 104 
ownership of the bed of a navigable or * flottable,' 104 

banks of a, 104^106 • 

limit which separates the bed from the banks of a, 104 — 105 
ownership of the bed of a, neither navigable nor * flottable/ 105 

under the American law — 

ownership of the bed of a, 106 — 107 ' 

test of navigability of a, 108 

Hr.* Honok's opinion as to the survey lines ran on the top of the banks of rivers in the 
United States being the limits of estates, 108 

aecuSf according to more recent deoisicms, 108 
» bearing'bf snch opinion upon the Dearah snrveys in India, 108 

ownership of the foreshore and^ banks of a river, 109 

\mder ATiglo-Indicm law — 

classified into ntf^igable or non-navigable, for determining ownership of the bed ofa, 

109—110 : 
testjof navigability of a, 110 
* ownership of the bed of a navigable, 110-~-113 

non- navigable, 1 IS — 115 _ 

foreshore of a tidal navigable, 116 
banks of a navigable, 115 — 116 

RIVUS— 

meaning of, 98 

ROYAL FISH— 
- what are, 51 

SEA, THE : See FORESHORE (of the sea), HIGH SEAS, THE. 

SEA-SHORE : See FORESHORE (of the sea). 

sea-wall : See EMBANKMEN^. 

SEA-WEED— . 

belongps primA facie to the Grown and its grantees, 62 

below low-water mark cannot be out by lord of a manor^ except by grant from the Crown 
or by prescription, 63 
o when thrown on land by extraordinary tides belongs to owner of the land, 63 

SEVERAL FISHERY : Sep FISHERY, 
distinction between free and, 347 — 348 

SEVERENOB OF ESTATES— 

right in art'.ficial streams on, 335 — 336 
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SEVERN : See MEDIUM FILUM. 

^ "SHALL BE AT THE DISPOSAL OF GOVERNMENT'^— 
meaniikg of the expression, 207 

SOVEREIGNTY— o 

oyer territorial water, nature of, 10 
bays, gulfs and estuaries, 80 — 81 

SPRING : See PROFIT A PRENDRE. o 

obligations of the owner of land in which a, arises or over which rain falls, when tlie 

water originating from snch sources flows on in a defined channel, 298 — 295 
his obligations, when such water does not flow in a defined channel, 295 — ^293 

STREAM: See RIVER. 

SUBMERGENCE : See POSSESSION. 

SUBTERRANEAN PERCOLATIONS: See EASEMENTS, 
rights and obligations of landowners with regard to, 814 

(Acton V, Blv/ndell)f 815—316 

(Ghasemore y. Richards), Sie— 317 " • 

{New River Co. v. Johnson), 317 

(Ballacorlcish Silver Lead and Copper Mining Co, y. Harriton), 31^ 
{Grand Junction Canal Co. v. Shitgar), 317 — JIB 
Roman and Scottish law npon the topic, 818 
semhle, according to English law, presence of malice does not create any responsibility 

in the person intermpting, 818—319 • 

disnassion of the point, 319 
poUntionof, 819— sftO 

SUBTBllRANEAN STREAMS— 

rights and obligations of landowners with regard to water rnnniog in, Zi2 -813 

{Dickinson y. Grand Jv/nction Canal Co.), 813 — 814 • 

extent of the rights of landownefs with regard to the use of the water of, 314 

SURF ACE WATER AND SURFACE DRAINAGE: See BASEMENTS, SPUING, 
rights and obligations of adjoining landowners r^ith' respect to, 308 

whether a proprietor of lower land has any right to prevent the flow of, from land higher 

above, 308—310 . - , 

rales with reg^ard to this as laid down in4^e different systems of law, 309 — 310 
extent of the right of the propri«tor of higher land to discharge, 310--311 ^ 

argument in support of a right to a reasonable user of, 311 — ^312 

doctrine of reasonable user not countenanced in England, 312 
liability of the proprietor cX higher land when the, in consequence of change of level of 

that land, causes damage to the proprietor below, 812 
pollution of, 319—320 

TERRITORIAL FISHERY:- See FISHERY. - 

TERRITORIAL WATER: See FISHERY. 

operation of municipal and international laws respectively over, 2 

the immunities of private and public vessels respectively, in ports and, OJ foreign states, 6 

extent of, 7-^8 
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TERBITOBTAL WATER— (Contwwwd.) * • * 

i ambignity of the expression, 9 •• 

Bmnxnary of fche purposes for which sovereignty and dominion over, may be exercised by 

a littoral state, 9 ^ * 

I • • 

natare of sovereignty over, 10 

jurisdiction of British Indian Ooorts over offences committed within the, of British India, 

13—16 
territorial Waters Jurisdiction Act, 19 
dominion over, 20 . 

open to peaceful navigation by all natfons, 21 
adjoining littoral state, exclusive owner of fishery over, 21 
reasons generally adduced for assertion of ownership of the adjoining littoral state 

over its, 21—24 
law in India as to ownership of bed of, 24 — 26 
right of levying maritime tolls over ships passing through or casting anchor in, 26—27 

TIDAL NAVIGABLE RIVER : rSee RIVER. • 
^ ownership of the 4>ed of a, under English law, 84 — 91 
tidality, only prim& facie test of the navigability of a, 91 
, foundation of the ownership of the bed of a, 91 
ownershp of the foreshore of a, 91 — 92 

Crown could prior to 1 Anne, c. 7 grant to a subject any portion of bed and foreshore 
* of a, but cannot do so since, without sanction of Parliament, 92 

I- TiDAIi RIVER: See RIVER. 
» definition of a, 81 

foreshore of a, what, 82 

limits of, ascertained in the same way as those of the foreshore of the 
• sea, 82 
position of the high-water mark of a, defined, 82, and note, 
position of the low-water mark of a, defined, 82, an^ note, 
point at which a, ends and the non- tidal portion begins, 82 83 

TIDALITY— . • ^ 

only prim& facie test of the navigability of a river, 91 

TIDE— • * J 

law takes notice of high spring^ylpring and neap tides only, 84 
f ^extent of foreshore of the sea and of tidal waters dStermined by, 38 

does not determine the ownership of the bed of a river, under French law, 103 

TOLLS, MARITIME. ^ 

right of littoral state to levy, over sliips passing through or casting anchor in territorial 
• water, 26—27 

TORRENTIA— 

what are, according t<> Roman law, 98 

TOWAGE— 

under English law — 
no right of, ^on 3>anks of naviga>;je rivers, tidal or non-tidal, 95 
[ C^xcept in cases of "penl or emergency, 96 






y^ 






438 INDEX. 



TOWJlGE— (Continued.) 

v/nder English law (oon tinned), 
riparian owner may demand a charge for, on his bank, provided he gives prerkni 

notice^ 96 
right of, may be acqaired by the pnblio by grant, dedication, custom or prescription, 96 

or by statate, 96 
right of riparian owner to the soil of the bank remuns intact, althoagh ibe 

pnl^ic may have acquired, 96 
possessed by the public in some states in America, though not in all, 96 note. 

under Anglo-Indian Zoto— 
public has a right of, on the banks of navigable rivers, 116 I 

riparian owners may demand a charge for, on his bank, 116 

semhle, previous notice necessary, 116 ^ 

tmder Roman law — * i 

public had a right of, on the banks of navigable rivers, 116 

wnder French law — ^ 

public has a right of, on the banks of navigable and ' flottables * rivers, 116 
breadth of spaed to be set apart for, on the banks of navigable and * fiottable' riven,, 
respectively, 116 — 117 

USAGE: See CUSTOM. * 

VESSEL : See JUBISDIOTION, MOORING, RIPARIAN RIGHTS. 

 

WEIRS : See FISH. • 

what are, 48, note, 
right to, may be acquired under the English Prescription Act, 367 ^ 

WHARVES— 

right to erect public, piers and landing places, not a riparian right, 268-^269 
riparian proprietors have a right to erect private, piers and landing-places, 269 • 
questions to be considered in determining the legality of such structures asprivatt, 
piers and landing-places, 269 — 270 

remedies when such structnr? is a pnrpresture or nftisance or both, 271 

extent of the right to build private piers and landing places under American law, 

271—272 " ^ ' 

^-. under Anglo-Indian 

law, 272—273 . 

WRECK— 

under Roman law — 

taken while floating on the sea, or when cast on the shore, belonged to the first finder, 
unless the real owner claimed them, 64 

under English law — 
prim& facie belongs to the Crown, by virtue of its royal prerogative, 64 

' reason for the existence of this prerogative, 64 
different kinds of, defined, 64—66 

right of the Crown to, distinct from ownership of foreshore, 66 ^ 

grant of the, does not pass a right to the foreshore, .lor vice versd, 6r 
grantee of, entitled to cross the foreshore for the purpose of taking, 65 ^ 
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WRRCK— (Continued.) • • 

under English Lctu) (continned). 

-when are goods oast on the shore deemed wreoksi 66. 

prooedore for seizore, castody and disposal of, before, 17 & 4^ Vict. o. 104f 66 
flotsam, jetsam and ligan, when property of the Grown, and when droit of ^e Admiralty, 
' 66—68 

mrooednre for seizure, custody and disposal of, under 17 & 18 Vict. c. 104, 68 

ttnder Anglo 'Indian law — • 

iBoludes what, 68—69 
procedure for seizure, custody and disposal of, under ss. 71 — 77 of the Indian Merchant 

Shipping Act (VII of 1889), 68-70 
a riparian owner may claim, in certain cases, 69 (note). ' 
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